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INTRODUCTION

These modél instructions have been prepared to help judges communicate more effectively
withjuries. TheManual ismeant to providejudgesand lawyerswith modelsof clear, brief and smple
instructions cal culated to maximize juror comprehension. They are not intended to be treated asthe
only method of instructing properly ajury. See United Sates v. Ridinger, 805 F.2d 818, 821 (8th
Cir. 1986). "TheModel Instructions, . . . are not binding on the district courts of thiscircuit, but are
merely helpful suggestionsto assist the district courts.” United Satesv. Norton, 846 F.2d 521, 525
(8th Cir. 1988).

Every effort has been made to assure conformity with current Eighth Circuit law; however,
it cannot be assumed that al of these model instructions in the form given necessarily will be
appropriate under the facts of aparticular case. The Manual coversissues onwhich instructionsare
most frequently given, but because each case turns on unique facts, instructions should be drafted or
adapted to conform to the facts in each case.

Indraftinginstructions, the Committee has attempted to use simplelanguage, short sentences,
and the active voice and omit unnecessary words. Wehavetried to use plain language because giving
the jury the statutory language, or language from appellate court decisions, is often confusing.

It is our position that instructions should be as brief as possible and limited to what the jury
needs to know for the case. We aso recommend sending a copy of the instructions as given to the
jury room.

Counsel are reminded of the dictates of Civil Rule 51 which provides'[n]o party may assign
aserror thegiving or thefailureto give an instruction unlessthat party objectsthereto beforethejury
retires to consider its verdict, stating distinctly the matter objected to and the grounds of the
objection."

The Committee expressesitsappreciation to all membersof the subcommittee, whosediligent
research and commitment to this project are essential in continuing to revise current instructions and
draft new ones. Specia thanks must go to Kay Bode, secretary to the Honorable William A. Knox,
who has typed, retyped, corrected, edited and revised the drafts on numerous occasions. Her
dedicationto detail, careful screening of drafts, and comparison of various drafts have been essential
in the production of these instructions.
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HOW TO USE THESE INSTRUCTIONS

Like the Eighth Circuit Model Criminal Jury Instructions, these civil jury instructions have
been arranged with an awareness that judges follow different practices when it comes to jury
instructions. Some judges send a full set of written instructions into the jury room after they have
been read in open court. Other judges also provide jurors with written copies of the instructionsto
follow as they are read from the bench. Still other judges prefer not to provide the jury with any
written instructions. These civil jury instructions have been arranged and drafted to accommodate
any of these varying practices.

Model Instruction 1.01 is a general instruction which isintended to give jurors an overview
of their duties and trial procedures during the trial. 1t should be given at the commencement of the
trial (after thejurorsare sworn and before opening statements). Model Instruction 1.01 incorporates
matters which are also addressed in Model Instructions 3.02 (Judge's Opinion) and 3.03 (Credibility
of Witnesses). The Committee recommends that the general instructions which are given at the
outset of thetrial (Model Instructions 1.01 - 1.06) and those given during the middle of trial should
not be repeated at the time the case is submitted to the jury, and should not be sent in writing to the
jury room. Those general matters which are necessary to the jury's final deliberations are again
repeated in Model Instructions 2.01 - 2.11, and 3.01 - 3.07.

The Committee recognizes that varying burden-of-proof formulations are used in different
jurisdictions. Judges and lawyers often are accustomed to using the burden-of-proof instruction
found in the pattern civil jury instructions adopted by their particular states. See, for example,
ArkansasModel Instructions, No. 202; lowaCivil Jury Instructions, No. 100.3; MinnesotaPract. I G
I, 8 70; Missouri Approved Instructions, No. 3.01; Nebraska Jury Instructions, Nos. 2.12A and
2.12B; North Dakota Pattern Civil Jury Instructions, § 40; South Dakota Pattern Jury Instructions,
8821.01. Modd Instruction 3.04 isaburden-of-proof instruction whichisintended to accommodate
the various formulations. However, the Committee recognizes that a judge may prefer to use the
burden-of-proof formulation which is accepted in his or her state. If such a burden-of-proof
instruction is used, the element/issue instructions must be modified accordingly.

The Committee recommends that written instructions which are to be sent into the jury room
should be numbered, in the order given, or accurately titled without numbering. If a"titling" method
isused, thejudge should be aware that thetitles used in these instructions were not designed for such
use and that an appropriately "neutral” method of expression should be used. Such instructions
should also be free of any extraneous notations: for example, the model instruction number, the
identity of the submitting party, committee notes, any notes by the court, and other such notations,
should not appear on the written instructions given to the jury.
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1. PRELIMINARY INSTRUCTIONSFOR USE AT COMMENCEMENT OF TRIAL
I ntroductory Comment

These preliminary instructions should beread to the jury at the commencement of trial. They
need not be submitted in written form even if other instructions are given in written form at thetime

the case is submitted to the jury.
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Preliminary Instructions for Use at Commencement of Trial

1.01 GENERAL: NATURE OF CASE; BURDEN OF PROOF,;
DUTY OF JURY; CAUTIONARY

Ladies and gentlemen: | will take a few moments now to give you some initia instructions
about this case and about your duties as jurors. At the end of the tria | will give you further
instructions. | may also giveyou instructionsduring thetrial. Unless| specifically tell you otherwise,
all such instructions - both those | give you now and those | give you later - are equally binding on
you and must be followed.

This is a civil case brought by the plaintiff[s] against the defendant[s|]. The plaintiff[s]
allege[g) that the defendant[s] 1 The defendant[s] deny[ies] that allegation. [If

defendant has a counterclaim or affirmative defense, it should be stated here.] It will be your duty

to decide from the evidence whether the plaintiff[s] is[are] entitled to averdict against defendant[s].
From the evidence you will decide what the factsare. Y ou are entitled to consider that evidence in
the light of your own observations and experiences in the affairs of life. Y ou will then apply those
factsto the law which | give you in these and in my other instructions, and in that way reach your
verdict. You arethe solejudgesof thefacts; but you must follow the law as stated in my instructions,
whether you agree with it or not.

In deciding what the facts are, you may have to decide what testimony you believe and what
testimony you do not believe. Y ou may believe al of what awitness says, or only part of it, or none
of it.

In deciding what testimony to believe, consider the witnesses' intelligence, their opportunity
to have seen or heard the things they testify about, their memories, any motives they may have for
testifying a certain way, their manner while testifying, whether they said something different at an
earlier time, the general reasonableness of their testimony and the extent to which their testimony is
consistent with other evidence that you believe.

Do not allow sympathy or prejudiceto influenceyou. Thelaw demandsof you ajust verdict,
unaffected by anything except the evidence, your common sense, and the law as | give it to you.

Y ou should not take anything | may say or do during thetrial asindicating what | think of the

evidence or what | think your verdict should be.
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Preliminary Instructions for Use at Commencement of Trial

Notes on Use

1 A short, simple statement of the matter in controversy should be stated here.
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Preliminary Instructions for Use at Commencement of Trial

1.02 EVIDENCE; LIMITATIONS

| have mentioned the word "evidence." "Evidence" includes the testimony of witnesses;
documentsand other things received as exhibits; any factsthat have been stipulated - that is, formally
agreed to by the parties; [and any factsthat have been judicialy noticed - that isfactswhich | say you
must accept astrue.]*

Certain things are not evidence. | will list those things for you now:

1. Statements, arguments, questions and comments by lawyers are not evidence.

2. Objections are not evidence. Lawyers have aright to object when they believe
something is improper. You should not be influenced by the objection. If | sustain an
objection to a question, you must ignore the question and must not try to guess what the
answer might have been.

3. Testimony that | strike from the record, or tell you to disregard, is not evidence
and must not be considered.

4. Anything you see or hear about this case outside the courtroom is not evidence,
unless | specificaly tell you otherwise during the trial.

Furthermore, a particular item of evidence is sometimes received for alimited purpose only.
That is, it can be used by you only for one particular purpose, and not for any other purpose. | shall
tell you when that occurs, and instruct you on the purposes for which the item can and cannot be
used. [You should also pay particularly close attention to such an instruction, because it may not be
available to you in writing later in the jury room.]?

Findly, some of you may have heard the terms "direct evidence" and "circumstantial
evidence." You are instructed that you should not be concerned with those terms, since the law

makes no distinction between the weight to be given to direct and circumstantial evidence.
Notes on Use
! In many cases, the judge is not requested to take judicial notice of facts. Therefore, this

phraseis left as an option for the situations in which the judge either anticipates that the court will
be called uponto takejudicial notice of facts, or in which thejudgeroutinely prefersto advisethejury

4 1.02



Preliminary Instructions for Use at Commencement of Trial

of the effect of judicial notice. The judge may want to wait to instruct the jury about the effect of
judicial notice until such timejudicia noticeistaken of aparticular fact. See Model Instruction 2.04.

2 For optional use in those cases where the final instructions are to be sent to the jury room.

The need for a limiting instruction, of course, often arises without prior warning, making the
submission of aformal, written instruction impractical.
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Preliminary Instructions for Use at Commencement of Trial

1.03 BENCH CONFERENCES AND RECESSES

During thetrial it may be necessary for meto talk with the lawyersout of your hearing, either
by having a bench conference here while you are present in the courtroom, or by calling a recess.
Please understand that while you are waiting, we are working. The purpose of these conferencesis
to decide how certain evidence is to be treated under the rules of evidence, and to avoid confusion
and error. We will, of course, do what we can to keep the number and length of these conferences

to aminimum.
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Preliminary Instructions for Use at Commencement of Trial

1.04 NO TRANSCRIPT AVAILABLE [NOTE-TAKING]

At the end of thetrial you must make your decision based on what you recall of the evidence.
Y ou will not have awritten transcript to consult, and it may not be practical for the court reporter
to read [play]* back lengthy testimony. Y ou must pay close attention to the testimony asit is given.

[If you wish, however, you may take notesto help you remember what witnessessaid. If you
do take notes, please keep them to yourself until you and your fellow jurors go to the jury room to
decidethe case. And do not let note-taking distract you so that you do not hear other answers by the
witness.]

[When you leave at night, your notes will be secured and not read by anyone.]?
Committee Comments

Both the unbracketed and bracketed portions of this instruction are optional. The
unbracketed portion may help keep jurors attentive and may discourage requests for lengthy
readbacks of testimony. The practice of restricting the reading back of testimony is discretionary.
United Sates v. Ratcliffe, 550 F.2d 431, 434 (9th Cir. 1976).

Thereissomecontroversy over the subject of juror note-taking. See United Statesv. Darden,
70 F.3d 1507, 1536-37 (8th Cir. 1995). It iswithin the discretion of the trial judge to permit the
practice. United Statesv. Anthony, 565 F.2d 533, 536 (8th Cir. 1977), cert. denied, 434 U.S. 1079
(1978); United States v. Rhodes, 631 F.2d 43, 45 (5th Cir. 1980).

If note-taking is permitted, an instruction should be given concerning the use of notes during
deliberations. United States v. Rhodes, 631 F.2d at 46 n.3.

See Ninth Circuit Manual of Model Jury Instructions - Criminal, Instructions 1.9 and 1.10
(West 1997). See also 3 Edward J. Devitt, et al., FEDERAL JURY PRACTICE AND INSTRUCTIONS:
Civil 88 70.08 & 70.09 (4th ed. 1987); Federal Judicial Center, Pattern Criminal Jury Instructions
8 (1988) U.S. Eleventh Circuit Pattern Jury Instructions - Civil Cases, Preliminary Instructions
Before Trial (West 1990); United States v. Rhodes, 631 F.2d at 46 n.3. See generally West Key #
"Criminal Law" 855(1).

This instruction is similar to Model Instruction 1.06, Manual of Model Criminal Jury
Instructions for the Eighth Circuit.
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Notes on Use

! Use the word "play" if eectronic recording system is used and testimony will be "played"
back rather than read back to the jury.

2 The court may wish to describe the method to be used for safekeeping. In ahigh profile
case, the court may want to give some additional cautionary instructions.
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1.04A QUESTIONSBY JURORS'

[When attorneys have finished their examination of awitness, you may ask questions of the
witness (describe procedure to be used here).? If the rules of evidence do not permit a particular
question, | will so advise you. Following your questions, if any, the attorneys may ask additional
guestions.]

Committee Comments

Some judges permit jurors to ask questions of witnesses during the course of both civil and
criminal trials. The advantage of this practice is that jurors become more involved in the tria
proceedings and are permitted to address their particular concerns with respect to the issues. See
Hener and Penrod, Increasing Jurors' Participation with Jury Notetaking and Question Asking, 12
Law & Human Behavior 231 (1988). See United Sates v. Johnson, 914 F.2d 136 (8th Cir. 1990)
for asummary of Eighth Circuit opinions on the subject. The court applied their typical "abuse of
discretion” standard of review to questions to which objections were made and the "plain error” rule
to questions to which no objections were made. Some perceive dangers in the practice and have
criticized it. See United Satesv. Johnson, 892 F.2d 707 (8th Cir. 1989) (concurrence by Lay, Chief
Judge); United Satesv. Land, 877 F.2d 17, 19 (8th Cir. 1989); United Sates v. Polowichak, 783
F.2d 410, 413 (4th Cir. 1986); DeBenedetto v. Goodyear Tire& Rubber Co., 754 F.2d 512, 516 (4th
Cir. 1985). Thedecisionto permit questions by jurors, and the procedures employed to control such
questions, should be Ieft to the sound discretion of thetrial judge. Although the Committee makes
no recommendation on whether jurors should be allowed to question witnesses, the Eighth Circuit
strongly discouraged the procedure. The court, inUnited Statesv. Welliver, 976 F.2d 1148 (8th Cir.
1992), cert. denied, 507 U.S. 1004 (1993), stated: "[n]evertheless, we state once again that we have
strong concerns about juror questioning of witnesses. . . . (Citations omitted.) These decisionsin
which seven, now eight, of thejudges of thiscourt havejoined makeit evident that juror interrogation
of witnesses presents substantial risk of reversal and retrial. Wherearecord isproperly made and the
record permits a conclusion that prejudice occurred, this will be the inevitable result.”

Notes on Use

! Thisinstruction may be used if the court permits questioning of witnessesby jurors. Various
procedures have been used for handling jurors questions. Somejudges requirethat the questionsbe
inwriting, while others permit thejurorsto state their questionsorally. The procedure employed for
taking jurors questions, considering objections, and posing the questions should be left to the
discretion of the judge. The jury should be advised of the procedure to be used.
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2 Different methods have been used. For example:

(1) When attorneys have finished their examination of a witness, you may submit a
written question or questions if you have not understood something. | will review each
guestion with the attorneys. Y ou may not receive an answer to your question because | may
decide that the question is not proper under the rules of evidence. Even if the question is
proper, you may not get an immediate answer to your question. For instance, alater witness
or an exhibit you will see later in the trial may answer your question.

(2) Most of the testimony will be given in response to questions by the attorneys.
Sometimes | may ask questions of a witness. When the attorneys have finished their
guestioning of a witness and | have finished mine, | shall ask you whether you have any
questions for that witness. If you do, direct each of your questionsto me, and if | decide that
it meets the legal rules, | shal ask it of the witness. After all your questions for a witness
have been dealt with, the attorneyswill have an opportunity to ask the witness further about
the subjects raised by your questions. When you direct questions to me to be asked of the
witness, you may state them either orally or in writing.

(3) The court will permit jurorsto submit written questions during the course of the
trial. Such questions must be submitted to the court, but, depending upon the court's ruling
on the questions, the court may not submit them to the witness. The court will endeavor to
permit such questions at the conclusion of awitness' testimony.
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1.05 CONDUCT OF THE JURY

Finally, to insure fairness, you as jurors must obey the following rules:

First, do not talk among yourselves about this case, or about anyone involved with it, until
the end of the case when you go to the jury room to decide on your verdict.

Second, do not talk with anyone el se about this case, or about anyone involved with it, until
the trial has ended and you have been discharged as jurors.

Third, when you are outside the courtroom, do not let anyone tell you anything about the
case, or about anyone involved with it [until the trial has ended and your verdict has been accepted
by me]. If someone should try to talk to you about the case [during thetrial], please report it to me.

Fourth, during the trial you should not talk with or speak to any of the parties, lawyers or
witnesses involved in this case - you should not even pass the time of day with any of them. Itis
important not only that you do justice in this case, but that you also give the appearance of doing
justice. If a person from one side of the lawsuit sees you talking to a person from the other side -
even if it issmply to pass the time of day - an unwarranted and unnecessary suspicion about your
fairness might be aroused. If any lawyer, party or witness does not speak to you when you passin
the hall, ridethe elevator or thelike, remember it isbecause they are not supposed to talk or visit with
you either.

Fifth, do not read any news stories or articles about the case, or about anyone involved with
it, or listento any radio or television reports about the case or about anyoneinvolved withit. [Infact,
until the trial is over | suggest that you avoid reading any newspapers or news journals at all, and
avoid listening to any TV or radio newscasts at all. | do not know whether there might be any news
reports of this case, but if there are you might inadvertently find yourself reading or listening to
something before you could do anything about it. If you want, you can have your spouse or afriend
clip out any stories and set them aside to give you after thetria isover. | can assure you, however,
that by the time you have heard the evidence in this case, you will know more about the matter than
anyone will learn through the news media]*

Sixth, do not do any research or make any investigation about the case on your own.
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Seventh, do not make up your mind during the trial about what the verdict should be. Keep
an open mind until after you have gone to the jury room to decide the case and you and your fellow
jurors have discussed the evidence.

Committee Comments

A similar instruction should be repeated before the first recess, and as needed before other
recesses (for example, beforeaweekend recess). SeeModel Instruction 2.01 for aform of instruction
before recesses. See also instructions relating to recesses.

See Ninth Circuit Manual of Model Jury Instructions - Criminal, Instruction 1.8 (West
1997); 3 Edward J. Devitt, et a., FEDERAL JURY PRACTICEAND INSTRUCTIONS. Civil § 70.01 (4th
ed. 1987); Federal Judicial Center, Pattern Criminal Jury Instructions1 (1988). Seegenerally West
Key #"Crimina Law" 1174(1) for cases on the conduct and deliberations of the jury.

Noteson Use

! Optional for those cases in which media coverage is expected.
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1.06 OUTLINE OF TRIAL

Thetrial will proceed in the following manner:

First, the plaintiff[s]'s attorney may make an opening statement. Next, the defendant[s]'s
attorney may make an opening statement. An opening statement is not evidence but is smply a
summary of what the attorney expects the evidence to be.

The plaintiff[s] will then present evidence and counsel for defendant[s] may cross-examine.
Following the plaintiff[s] case, the defendant may present evidence and plaintiff[s]'s counsd may
Cross-examine.

After presentation of evidenceis completed, the attorneyswill make their closing arguments
to summarize and interpret the evidence for you. Aswith opening statements, closing argumentsare
not evidence. The court will instruct you further on the law. After that you will retire to deliberate

on your verdict.
Committee Comments
See Ninth Circuit Manual of Model Jury Instructions - Criminal, Instruction 1.11 (West

1997); Federal JudicialCenter, Pattern Criminal Jury Instructions 1 (1988); 3 Edward J. Devitt, et
al., FEDERAL JURY PRACTICE AND INSTRUCTIONS: Civil § 70.02 (4th ed. 1987).
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2. INSTRUCTIONS FOR USE DURING TRIAL
I ntroductory Comment
Instructions contained in this section may be read to the jury during the course of the trial.
They arenot generaly intended for submission in written form at the conclusion of the case, although
there is no particular reason why, in appropriate circumstances, they could not be submitted to the
jury as part of the written package. Generadly, they will not be reread to the jury at the conclusion

of the case, although the court has discretion to do so.
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2.01 DUTIESOF JURY: RECESSES'

We are about to take [our first] [a] recess and | remind you of the instruction | gave you
earlier. During thisrecessor any other recess, you must not discuss this case with anyone, including
your fellow jurors, members of your family, people involved in the tria, or anyone else. If anyone
triesto talk to you about the case, please let me know about it immediately. [Do not read, watch or
listen to any news reports of the tria.]?> Finally, kegp an open mind until al the evidence has been
received and you have heard the views of your fellow jurors.

| may not repeat these things to you before every recess, but keep them in mind throughout
thetria.’

Committee Comments

The court has considerable discretion to allow the jury to go home or separate before it has
reached a verdict. United Sates v. Williams, 635 F.2d 744, 745 (8th Cir. 1980) and cases cited
therein. However, the jury must be admonished as to their duties and responsibilities when not in
court. Such aninstruction may be given at the beginning of trial, before recesses and lunch time, and
most importantly, before separating for the evening. 1d. Although failure to give any instruction of
this nature during the course of atria which was completed in one day has been held harmless error,
Morrow v. United States, 408 F.2d 1390 (8th Cir. 1969), it is prejudicial error to alow the jury to
separate overnight without a cautionary instruction having been given at any stage of thetrial prior
to separation. Williams, 635 F.2d at 746. However, thefailureto give acautionary instruction prior
to an overnight separation was held not reversible error, absent any other claim of prgudice where
the jury had been so cautioned on at least thirteen other occasions. United States v. Weatherd, 699
F.2d 959, 962 (8th Cir. 1983). See also United States v. McGrane, 746 F.2d 632 (8th Cir. 1984)
holding that the jury was adequately cautioned when they were so instructed on ten occasions.

See 3 Edward J. Devitt, et al., FEDERAL JURY PRACTICE AND INSTRUCTIONS: Civil § 70.15
(4th ed. 1987); Federal Judicial Center, Pattern Criminal Jury Instructions 5 (1988); 9" Cir. Crim.
Jury Instr. 2.1 (1997).

Notes on Use

! Thisinstruction should be given before the first recess and at subsequent recesseswithin the
discretion of the court.

2 This language should be modified for overnight or weekend recesses.
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% This language may be omitted for subsequent breaks during trial, but not for overnight or
weekend recesses.
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2.02 STIPULATED TESTIMONY

The plaintiff[s] and the defendant[s] have stipulated - that is, they have agreed - that if
were called asawitness he[she] would testify inthe way counsel havejust stated. Y ou
should accept that as being 'stestimony, just asif it had been given here in court from
the witness stand.
Committee Comments
There is, of course, a difference between stipulating that a witness would give certain
testimony, and stipulating that certain facts are established. United Statesv. Lambert, 604 F.2d 594,
595 (8th Cir. 1979). Asto the latter kind of stipulation, see Model Instruction 2.03.
See Manual of Model Criminal Jury Instructions for the Eighth Circuit, Instruction 2.02;

Federal Judicia Center, Pattern Criminal Jury Instructions 11 (1988); 9" Cir. Crim. Jury Instr. 2.3
(1997). Seegenerally West Key # "Stipulations' 1-21; "Criminal Law" 1172.1(2).
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2.03 STIPULATED FACTS

The plaintiff[s] and the defendant[s] have stipulated -- that is, they have agreed -- that certain

factsare as counsel have just stated. Y ou should, therefore, treat those facts as having been proved.
Committee Comments

Thereis, of course, a difference between stipulating that certain facts are established, and
stipulating that awitnesswould give certain testimony. United Satesv. Lambert, 604 F.2d 594, 595
(8th Cir. 1979). Asto the latter kind of stipulation, see Model Instruction 2.02.

When parties enter into stipulations as to materia facts, those facts will be deemed to have
been conclusively proved, and thejury may besoinstructed. United Statesv. Houston, 547 F.2d 104,
107 (9th Cir. 1976).

See Manual of Model Criminal Jury Instructions for the Eighth Circuit, Instruction 2.03;

Federal Judicia Center, Pattern Criminal Jury Instructions 12 (1988); 9" Cir. Crim. Jury Instr. 2.4
(1997). Seegenerally West Key # "Stipulations' 1-21, "Criminal Law" 1172.1(2).
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2.04 JUDICIAL NOTICE
Even though no evidence has been introduced about it, | have decided to accept as proved

the facts that . Therules of evidence permit the judge to accept facts which the judge
believes cannot reasonably be disputed. Y ou must, therefore, treat this fact as proved.
Committee Comments

An instruction regarding judicial notice should be given at the time notice is taken.

Fed. R. Evid. 201(g), while permitting the judge to determine that a fact is sufficiently
undisputed to be judicialy noticed, also requires that the jury be instructed that it must accept as
conclusive any fact judicialy noticed in acivil case.

See Manual of Model Criminal Jury Instructions for the Eighth Circuit, Instruction 2.04; 1
Edward J. Devitt, et al., FEDERAL JURY PRACTICEAND INSTRUCTIONS: Civil & Criminal §812.03 (4th

ed. 1992); Federa Judicial Center, Pattern Criminal Jury Instructions 7 (1988); 9" Cir. Crim. Jury
Instr. 2.5 (1997). See generally Fed. R. Evid. 201; West Key # "Evidence" 1-52.
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2.05 TRANSCRIPT OF TAPE-RECORDED CONVERSATION

As you have [also] heard, there is a typewritten transcript of the tape recording [l just
mentioned] [you are about to hear]. That transcript also undertakesto identify the speakers engaged
in the conversation.

Y ou are permitted to have the transcript for the limited purpose of helping you follow the
conversation as you listen to the tape recording, and aso to help you identify the speakers. The
transcript, however, is not evidence.

Y ou are specifically instructed that whether the transcript correctly or incorrectly reflectsthe
conversation or the identity of the speakersis entirely for you to decide based upon what you have
heard here about the preparation of the transcript, and upon your own examination of the transcript
in relation to what you hear on the tape recording. The tape recording itself isthe primary evidence
of its own contents. If you decide that the transcript is in any respect incorrect or unreliable, you
should disregard it to that extent.

Differences between what you hear in the recording and read in the transcript may be caused
by such things as theinflection in aspeaker's voice, or by inaccuraciesin the transcript. Y ou should,

therefore, rely on what you hear rather than what you read when there is a difference.
Committee Comments

The transcript, absent stipulation of the parties, should not go to the jury room. See United
Satesv. Kirk, 534 F.2d 1262 (8th Cir. 1976), cert. denied, 430 U.S. 906 (1977).

SeeManual of Model Criminal Jury Instructionsfor the Eighth Circuit, Instruction 2.06; see

generally United Sates v. McMillan, 508 F.2d 101 (8th Cir. 1974), cert. denied, 421 U.S. 916
(1975); United Sates v. Bentley, 706 F.2d 1498 (8th Cir. 1983).
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2.06 PREVIOUSTRIAL

Y ou have heard evidence that there was aprevioustrial of thiscase. Keepin mind, however,
that you must decide this case solely on the evidence presented to you in thistrial. The fact of a
previous trial should have no bearing on your decision in this case.

Committee Comments

See Manual of Model Criminal Jury Instructions for the Eighth Circuit, Instruction 2.20; 1
Edward J. Devitt, et a., FEDERAL JURY PRACTICEAND INSTRUCTIONS: Civil & Crimina 8§ 10.08 (4th
ed. 1992); Federal Judicial Center, Pattern Criminal Jury Instructions 14 (1988); 9" Cir. Crim. Jury
Instr. 2.9 (1997). Seegenerally West Key #"Evidence' 575-83. Thisinstruction should not begiven
unless specifically requested.

Noteson Use

! The instruction should be modified if the results of the prior tria are introduced.
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2.07 CROSS-EXAMINATION OF PARTY'SCHARACTER WITNESS

The questions and answers you have just heard were permitted only to help you decideif the
witness really knew about 's' reputation for truthfulness.? The information developed
on that subject may not be used by you for any other purpose.®

Committee Comments

See Manual of Model Criminal Jury Instructions for the Eighth Circuit, Instruction 2.10;
Federal Judicia Center, Pattern Criminal Jury Instructions 52 (1988). See generally Fed. R. Evid.
404, 405; West Key # "Criminal Law" 673(2), "Witnesses' 274(1); and see also Gross v. United
Sates, 394 F.2d 216 (8th Cir. 1968).

Noteson Use

! Insert name of person whose character is being challenged.

2 Fed. R. Evid. 404(a) and 608 generally limit character evidence in civil cases to reputation
for truth and veracity. It may involve cross-examination on character traits which relate to truth and

veracity (gave false information to alaw enforcement officer; falsified expense account records).

® This instruction should be given if requested by the party who has offered the character
witness at the time the evidence is introduced.
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2.08A EVIDENCE ADMITTED AGAINST ONLY ONE PARTY

Each party is entitled to have the case decided solely on the evidence which applies to that
party. Some of the evidence in this case is limited under the rules of evidence to one of the parties,
and cannot be considered against the others.

The evidence you [are about to hear] [just heard]* can be considered only in the case against

.2
Committee Comments

Thistypeof instruction may be used when evidencelimited to oneor more partiesisadmitted.
Cf. United Statesv. Kelly, 349 F.2d 720, 757 (2d Cir. 1965), cert. denied, 384 U.S. 947 (1966); but
see United Satesv. Polizz, 500 F.2d 856, 903 (9th Cir. 1974), cert. denied, 419 U.S. 1120 (1975)
(not error to refuse adefendant's requested instruction that no evidence introduced by codefendants
could be used against him where he rested at close of plaintiff's case).

See Manual of Model Criminal Jury Instructions for the Eighth Circuit, Instruction 2.14; 1
Edward J. Devitt, et a., FEDERAL JURY PRACTICEAND INSTRUCTIONS:. Civil & Criminal 811.09 (4th
ed. 1992); Federal Judicial Center, Pattern Criminal Jury Instructions 19 (1988); 9" Cir. Crim. Jury
Instr. 1.13 (1997). See generally West Key #"Criminal Law" 673(4), "Tria" 54(2). Fed. R. Evid.
105 requires such an instruction if requested when evidence is admitted against less than all parties.

Notes on Use

1| desired, thetria judge may give abrief summary of the evidence whichisadmitted against
only one of the parties.

2 State name of party or parties.
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2.08B EVIDENCE ADMITTED FOR LIMITED PURPOSE

The evidence [(you are about to hear) (you have just heard)] may be considered by you only

on the [(issue) (question)] . It may not be considered for any other purpose.
Committee Comments

Such an instruction is appropriate at the time evidence admitted for a limited purpose is
received; for example, when a prior inconsistent statement is admitted, or evidence is admitted or
prior similar incidents to prove notice by defendant of a defect.

With respect to the use of prior inconsistent statements, Fed. R. Evid. 105 gives a party the
right to require alimiting instruction explaining that the use of this evidenceislimited to credibility.
Thisinstruction is appropriate for that purpose. Note, however, that the limiting instruction should
not be given if the prior inconsistent statement was given under oath in a prior trial, hearing or
deposition, because such prior sworn testimony of awitnessisnot hearsay and may be used to prove
the truth of the matters asserted. Fed. R. Evid. 801(d)(1)(A).

See Modéel Instruction 3.03 for additional comments on credibility.
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2.09 IMPEACHMENT OF WITNESS, PRIOR CONVICTION

Y ou have heard evidence that witness' has been convicted of [acrime] [crimes).
Y ou may use that evidence only to help you decide whether to believe the witness and how much

weight to give his[her] testimony.
Committee Comments

The admissibility of prior convictionsto impeach awitness credibility isgoverned by Fed. R.
Evid. 609. In civil casestried before December 1, 1990, thetrial judge had no discretion to balance
the probative value against the prgjudicial effect. The conviction had to be admitted if it camewithin
the rule. Green v. Bock Laundry Machine Co., 490 U.S. 504 (1989); Jones v. Board of Police
Comm'rs, 844 F.2d 500, 504-05 (8th Cir. 1988). Effective December 1, 1990, Rule 609 reinstates
the balancing feature. If the conviction involves dishonesty or false statements, it may be admitted
even if not afelony. Fed. R. Evid. 609. Thereis substantial dispute about how much information
may be injected concerning the prior conviction. Some judges do not even allow evidence of what
crime, or what punishment was involved. The judge may alow evidence of the specific crime
committed and the sentence. Ross v. Jones, 888 F.2d 548, 555 (8th Cir. 1989). Fed. R. Evid. 105
gives a party the right to require a limiting instruction explaining that the use of this evidence is
limited to credibility.

See Manual of Model Criminal Jury Instructions for the Eighth Circuit, 2.18; 3 Edward J.
Devitt, et al., FEDERAL JURY PRACTICE AND INSTRUCTIONS:. Civil § 73.05 (4th ed. 1987); Federa
Judicia Center, Pattern Criminal Jury Instructions30 (1988); Fifth Circuit Pattern Jury Instructions
- Civil, Instruction 2.17 ( West 1998); 9" Cir. Crim. Jury Instr. 4.8 (1997). See generally Fed. R.
Evid. 609, 105; West Key # "Witnesses' 344(1-5), 345 (1-4).

Notes on Use

L 1f the party in a civil case has a conviction which is introduced in evidence, it would be
appropriate to modify Eighth Cir. Crim. Inst. 2.16 and give the following instruction, unless the
evidence is admitted under Fed. R. Evid. 404(b) to prove motive, intent, plan, etc. Crim. Inst. 2.16,
modified for civil casesis asfollows:

Y ou [are about to hear] [have heard] evidence that (name) was previously convicted
of [a] crime[s]. Y ou may use that evidence only to help you decide whether to believe [hig]
[her] testimony and how much weight to giveit. That evidence does not mean that [he] [she]
engaged in the conduct aleged here, and you must not use that evidence as any proof [he]
[she] engaged in that conduct.

If the evidence is admitted under Fed. R. Evid. 404(b), Crim. Inst. 2.08 may be modified and used.
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2.10 SUMMARIES OF RECORDSASEVIDENCE
Commentary

The Committee recommends that no instruction be given because it is now clear that under
Fed. R. Evid. 1006 the summary itself isevidence. See United Satesv. Smyth, 556 F.2d 1179, 1184
(5th Cir. 1977).
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211 WITHDRAWAL

Theclaim of plaintiff[s] that the defendant[s] isnolonger beforeyou and need
not be decided by you.

Committee Comments

Thisisasmplified form. Anidentical instruction, Model Instruction 3.05, has been included
in section 3 for advising the jury of the withdrawal of aclaim at the end of thetrial. Thisinstruction
isintended for use during the time at which the claim iswithdrawn and may be modified and used for
the withdrawal of counterclaimsor affirmative defenses. If thisinstruction isgiven during the course
of trial, it need not be given with the final instructions. The judge may wish to discuss the matter of
withdrawal of a claim with the lawyers to obtain an agreement as to what the jurors are told.

See 1 Edward J. Devitt, et a., FEDERAL JURY PRACTICE AND INSTRUCTIONS: Civil &
Criminal § 12.16 (4th ed. 1992).

Notes on Use

! Describe briefly the claim which isbeing withdrawn. If adefendant isdismissed, modify the
instruction as follows:

The claim of plaintiff against defendant iIsno longer beforeyou and
need not be decided by you.

(Note: If acounterclaim is dismissed, transpose the names of plaintiff and defendant.)

27 211



3. INSTRUCTIONSFOR USE AT CLOSE OF TRIAL
I ntroductory Comment

If issue/element instructions are submitted to the jury in writing, then these generd
instructions should also be submitted in writing at the same time. They are intended as general
instructions to be submitted after all evidence has been presented. They may be given either before
or after closing arguments, or may be given partialy before and partialy after arguments. Fed. R.
Civ. P. 51

The elements instructions included herein al have what might be called a converse tail; that
is, alast sentence which tellsthe jury their verdict must be for defendant if any of the elements have
not been proved. It would also be proper if the court or parties desire, to delete that sentence and
have aseparate instruction which tellsthe jury their verdict must be for defendant unlessthey find by
a[(greater weight) or (preponderance)] of the evidence that any required element of plaintiff's case
has not been proved. See Model Instruction 7.02A for the format to be used for such instruction.
This approach has the advantage of letting a defendant "target” or "focus' the case on the element
whichis most contested. It also may aid the jury to know where their attention should be focused.
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3.01 EXPLANATORY

Members of the jury, the instructions | gave at the beginning of the trial and during the trial
remain in effect. 1 now give you some additional instructions.

Y ou must, of course, continue to follow the instructions | gave you earlier, aswell asthose
| give you now. You must not single out some instructions and ignore others, because dl are
important. [Thisistrue even though some of those| gave you [at the beginning of] [during] trial are
not repeated here.]

IThe instructions | am about to give you now [as well as those | gave you earlier] are in
writing and will beavailableto youinthejury room.] [| emphasize, however, that thisdoesnot mean
they are more important than my earlier instructions. Again, adl instructions, whenever given and

whether in writing or not, must be followed.]
Committee Comments
See 3 Edward J. Devitt, et al., FEDERAL JURY PRACTICE AND INSTRUCTIONS. Civil § 70.01
(4th ed. 1987); 9" Cir. Crim. Jury Instr. 3.1 (1997). Seegenerally West Key #"Crimina Law" 887.
Noteson Use

! Optional for use when the final instructions are to be sent to the jury room with the jury.
The Committee recommends that practice.
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3.02 JUDGE'SOPINION

Neither in these instructions nor in any ruling, action or remark that | have made during the
course of thistrial havel intended to give any opinion or suggestion asto what your verdict[s] should
be.

[During thistria | have occasionally asked questions of witnessesin order to bring out facts
not then fully covered in the testimony. Do not assume that | hold any opinion on the matters to
which my questions related.]*

Notes on Use

! Use only if judge has asked questions during the course of the trial.
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3.03 CREDIBILITY OF WITNESSES

In deciding what the facts are, you may have to decide what testimony you believe and what
testimony you do not believe. You may believe al of what awitness said, or only part of it, or none
of it.

In deciding what testimony to believe, you may consider the witness intelligence, the
opportunity the witness had to have seen or heard the thingstestified about, the witness memory, any
motivesthat witness may havefor testifying acertain way, the manner of the witnesswhiletestifying,
whether that witness said something different at an earlier time,* the genera reasonableness of the
testimony, and the extent to which the testimony is consistent with any evidence that you believe.

[In deciding whether or not to believe awitness, keep in mind that people sometimes hear or
see things differently and sometimes forget things. You need to consider therefore whether a
contradictionis an innocent misrecollection or lapse of memory or an intentional falsehood, and that

may depend on whether it has to do with an important fact or only a small detail .
Committee Comments

The form of credibility instruction given is within the discretion of the trial court. Clark v.
United States, 391 F.2d 57, 60 (8th Cir.), cert. denied, 393 U.S. 873 (1968); United Sates v.
Merrival, 600 F.2d 717, 719 (8th Cir. 1979). In Clark the court held that the following instruction
given by thetrial court correctly set out the factors to be considered by the jury in determining the
credibility of the witnesses:

Y ou are instructed that you are the sole judges of the credibility of the witnesses and
of the weight and value to be given to their testimony. In determining such credibility and
weight you will take into consideration the character of the witness, his or her demeanor on
the stand, hisor her interest, if any, in the result of thetria, hisor her relation to or feeling
toward the partiesto thetrial, the probability or improbability of hisor her statements aswell
as all the other facts and circumstances given in evidence.

391 F.2d at 60. InMerrival, the court held that the following general credibility instruction provided
protection for the accused:

Y ou, asjurors, are the sole judges of the truthfulness of the witnesses and the weight
their testimony deserves.
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Y ou should carefully study al the testimony given, the circumstances under which
each witness has testified, and every matter in evidence which tends to show whether a
witnessisworthy of belief. Consider each witness's ability to observe the mattersasto which
he or she hastestified and whether each witnessis either supported or contradicted by other
evidence in the case.

600 F.2d at 720 n.2.

The general credibility instruction given in United Satesv. Phillips, 522 F.2d 388, 391 (8th
Cir. 1975) covers other details:

Thejurorsare the sole judges of theweight and credibility of the testimony and of the
value to be given to each and any witness who has testified in the case. In reaching a
conclusion as to what weight and value you ought to give to the testimony of any witness
who hastestified in the case, you are warranted in taking into consideration the interest of the
witness in the result of the trial; take into consideration his or her relation to any party in
interest; his or her demeanor upon the witness stand; his or her manner of testifying; his or
her tendency to speak truthfully or falsely, asyou may believe, the probability or improbability
of the testimony given; his or her situation to see and observe; and his or her apparent
capacity and willingnessto truthfully and accurately tell you what he or she saw and observed,
and if you believe any witness testified falsely as to any materia issue in this case, then you
must reject that which you believeto befalse, and you may reject the whole or any part of the
testimony of such witness. (Emphasis omitted.)

The instruction in the text is basically a paraphrase of 9" Cir. Crim. Jury Instr. 3.7 (1997).
and 3 Edward J. Devitt, et a., FEDERAL JURY PRACTICEAND INSTRUCTIONS:. Civil 8 73.01 (4th ed.
1987), as approved in United Sates v. Hastings, 577 F.2d 38, 42 (8th Cir. 1978). However, any
factors set out in the Phillips, Clark, or Merrival instructions may be added in as deemed relevant
to the case.

A general instruction on the credibility of witnessesisin most cases sufficient. Whether a
more specific credibility instruction is required with respect to any particular witness or class of
witnesses is generally within the discretion of the trial court.

The credibility of a child witness is covered in 1 Edward J. Devitt, et a., FEDERAL JURY
PRACTICE AND INSTRUCTIONS. Civil & Criminal § 15.13 (4th ed. 1992). Ninth Circuit Instruction
4.14 recommends that no "child witness' instruction be given. This Committee joins in those
comments.

The testimony of police officersisaddressed in Golliher v. United States, 362 F.2d 594, 604
(8th Cir. 1966).
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Factorsto betakeninto account in determining whether aspecial instructioniswarranted with
respect to a drug user are discussed in United Sates v. Johnson, 848 F.2d 904, 905-06 (8th Cir.
1988).

Whether aparty is entitled to amore specific instruction on witness biasis also generally left
to the discretion of thetrial court. See United Statesv. Ashford, 530 F.2d 792, 799 (8th Cir. 1976).

See 9" Cir. Crim. Jury Instr. 3.7 (1997); 1 Edward J. Devitt, et al., FEDERAL JURY PRACTICE
AND INSTRUCTIONS: Civil & Criminal 88 15.01, 15.02 (4th ed. 1992); Fifth Circuit Pattern Jury
Instructions - Civil, Instruction 3.1 (West 1998); U.S. Eleventh Circuit Pattern Jury Instructions -
Civil Cases, Instruction 3 (West 1990); United Sates v. Hastings, 577 F.2d 38, 42 (8th Cir. 1978).
See generally West Key # "Criminal Law" 785(1-16).

See also Model Instruction |.05, supra.
Notes on Use

1 With respect to the use of prior inconsistent statements (second paragraph of this
instruction), Fed. R. Evid. 105 gives a party the right to require alimiting instruction explaining that
the useof thisevidenceislimited to credibility. Note, however, that such alimiting instruction should
not be given if the prior inconsistent statement was given under oath in a prior trial, hearing or
deposition, because such prior sworn testimony of awitnessisnot hearsay and may be used to prove
the truth of the matters asserted. Fed. R. Evid. 801(d)(1)(A).

33 3.03



Instructions for Use at Close of Trial

3.04 BURDEN OF PROOF

In these instructions you are told that your verdict depends on whether you find certain facts
have been proved. The burden of proving afact is upon the party whose claim [or defense]* depends
uponthat fact. The party who hasthe burden of proving afact must proveit by the [(greater weight)
or (preponderance)]? of the evidence. To prove something by the [(greater weight) or (preponder-
ance)] of the evidence is to prove that it is more likely true than not true. It is determined by
considering all of the evidence and deciding which evidence is more believable. [If, on any issuein
the case, the evidence is equally balanced, you cannot find that issue has been proved.]

[The [(greater weight) or (preponderance)] of the evidence is not necessarily determined by
the greater number of witnesses or exhibits a party has presented.]

[You may have heard of the term "proof beyond a reasonable doubt.” That is a stricter
standard which appliesin crimina cases. It does not apply in civil cases such asthis. Y ou should,

therefore, put it out of your minds.]
Committee Comments

The phrases which are bracketed are optional, depending upon the preference of the judge.
If adifferent burden-of-proof instruction is used, the issue/element instructions should be modified
to correspond to the language of that burden-of-proof instruction. Again, the Committee recognizes
that judges may desire to use the burden-of-proof formulation found in the pattern jury instructions
adopted by their particular states. If such a burden-of-proof instruction is used, the issue/element
instruction must be modified accordingly. The elements instructions will direct the jury to find in
favor of aparty if "it has been proved," without reference to who must prove the elements. That is
not an oversight because it does not matter which party proves something, e.g., whether defendant
proved part of plaintiff's case. It only matters, at that stage in the proceedings, whether it has been
proved by anyone.

Clear and convincing evidence is needed in very limited circumstances, for example, in a
diversity case when the state standard is clear and convincing. Casesto set asidetransfersasafraud
on creditors tried before a jury do not require such proof. They also use the genera federd
"preponderance of the evidence" standard of proof. Grogan v. Garner, 498 U.S. 279 (1991).
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Notes on Use
! Include when an affirmative defense will be submitted to the jury.

2 Select the bracketed |anguage which corresponds to the burden-of -proof instruction given.
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3.05 WITHDRAWAL

Theclaim of plaintiff[s] that the defendant[s] isnolonger beforeyou and need
not be decided by you.

Committee Comments

Thisisasmplified form. Anidentical instruction, Model Instruction 2.11, has been included
in section 2 for advising the jury of the withdrawal of a claim during the trial. This instruction is
intended for use at the end of the trial and may be modified and used for the withdrawal of
counterclaims or affirmative defenses. If thisinstruction is given during the course of trial, it need
not be given with the final instructions. The judge may wish to discuss the matter of withdrawal of
aclaim with the lawyers to obtain an agreement as to what the jurors are told.

See 1 Edward J. Devitt, et a., FEDERAL JURY PRACTICE AND INSTRUCTIONS: Civil &
Criminal 88 11.14, 12.16 (4th ed. 1992).

Notes on Use

! Describe briefly the claim which isbeing withdrawn. If adefendant isdismissed, modify the
instruction as follows:

The claim of plaintiff against defendant iIsno longer beforeyou and
need not be decided by you.

(Note: If acounterclaim is dismissed, transpose the names of plaintiff and defendant.)
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3.06 ELECTION OF FOREPERSON; DUTY TO DELIBERATE; COMMUNICATIONS
WITH COURT; CAUTIONARY; UNANIMOUSVERDICT; VERDICT FORM

In conducting your deliberations and returning your verdict, there are certain rules you must
follow.

First, when you go to the jury room, you must select one of your members as your
foreperson. That person will preside over your discussions and speak for you here in court.

Second, itisyour duty, asjurors, to discussthis case with one another in the jury room. You
should try to reach agreement if you can do so without violence to individual judgment, because a
verdict must be unanimous.

Each of you must make your own conscientious decision, but only after you have considered
al the evidence, discussed it fully with your fellow jurors, and listened to the views of your fellow
jurors.

Do not be afraid to change your opinions if the discussion persuades you that you should.
But do not come to a decision simply because other jurors think it is right, or ssimply to reach a
verdict. Remember at al timesthat you are not partisans. Y ou arejudges- judges of thefacts. Y our
sole interest is to seek the truth from the evidence in the case.

Third, if you need to communicate with me during your deliberations, you may send a note
to methrough the marshal or bailiff, signed by one or morejurors. | will respond as soon as possible
either in writing or oraly in open court. Remember that you should not tell anyone - including me
- how your votes stand numerically.

Fourth, your verdict must be based solely on the evidence and on the law which | have given
to you in my instructions. The verdict must be unanimous. Nothing | have said or done is intended
to suggest what your verdict should be - that is entirely for you to decide.’

Finally, the verdict form is simply the written notice of the decision that you reach in this
case. [Theformreads. (read form)]. You will take this form to the jury room, and when each of
you has agreed on the verdict[s], your foreperson will fill in theform, sign and dateit, and advise the
marshal or bailiff that you are ready to return to the courtroom.

[If more than one form was furnished, you will bring the unused formsin with you.]
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Committee Comments
If ahung jury is possible, use Model Instruction 3.07, infra.
Noteson Use

! The trid judge may give afair summary of the evidence as long as the comments do not
relieve the jury of its duty to find that each party has proved those elements of the case upon which
such party has the burden of proof. Judges may, in appropriate cases, focus the jury on the primary
disputed issues, but caution should be exercised in doing so. See United Satesv. Neumann, 887 F.2d
880, 882-83 (8th Cir. 1989) (en banc).
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3.07 "ALLEN" CHARGE TO BE GIVEN AFTER EXTENDED DELIBERATION

Asstated in my instructions, it isyour duty to consult with one another and to deliberate with
aview to reaching agreement if you can do so without violence to your individual judgment. Of
course you must not surrender your honest convictions as to the weight or effect of the evidence
solely because of the opinions of other jurors or for the mere purpose of returning averdict. Each
of you must decide the case for yourself; but you should do so only after consideration of the
evidence with your fellow jurors.

In the course of your deliberationsyou should not hesitate to reexamine your own views, and
to change your opinion if you are convinced it iswrong. To reach a unanimous result you must
examine the questions submitted to you openly and frankly, with proper regard for the opinions of
others and with a willingness to re-examine your own views.

Findly, remember that you are not partisans; you are judges - judges of the facts. Y our sole
interest isto seek the truth from the evidence. Y ou are the judges of the credibility of the witnesses
and the weight of the evidence.

You may conduct your deliberations as you choose. But | suggest that you carefully
[re]consider al the evidence bearing upon the questions before you. You may take all the time that
you fedl is necessary.

Thereis no reason to think that another trial would be tried in a better way or that a more
conscientious, impartial or competent jury would be selected to hear it. Any future jury must be
selected in the same manner and from the same source as you. If you should fail to agree on a
verdict, the case is left open and must be disposed of at some later time.*

[Please go back now to finish your deliberations in a manner consistent with your good
judgment as reasonable persons.]?

Committee Comments

This instruction is a modification of Model Instruction 10.02 in the Manual of Model

Criminal Jury Instructions for the District Courts of the Eighth Circuit. See also the Committee

Comments in that instruction. The language of this instruction covers the essential points of the
traditional "Allen" charge, taken from the instruction approved in United States v. Smith, 635 F.2d
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716, 722-23 (8th Cir. 1980). Judge Gibson noted in Potter v. United Sates, 691 F.2d 1275, 1277
(8th Cir. 1982) that "caution. . . dictates. . . that trial courtsshould avoid substantial departuresfrom
the formulations of the charge that have aready received judicia approval.”

It is not necessarily reversible error for the tria court to give a supplemental instruction sua
sponte and even without direct announcement by the jury of its difficulty. United Satesv. Smith,
supra. The safe practice, however, would be to give such an instruction only after the jury has
directly communicated its difficulty or the length of time spent in deliberations, compared with the
nature of the issues and length of trial, and makes it clear that difficulty does exist. A premature
supplemental charge certainly could, in an appropriate case, be sufficient cause for reversal.

Thetria court may make reasonable inquiries to determineif ajury istruly deadlocked, but
may not ask the jury of the nature and extent of its division. Lowenfield v. Phelps, 484 U.S. 231
(1988); Brasfield v. United States, 272 U.S. 448 (1926); United Satesv. Webb, 816 F.2d 1263, 1266
(8th Cir. 1987). The fact that the court inadvertently learns the division of the jurors does not, by
itself, prevent the giving of a supplementa charge. United States v. Cook, 663 F.2d 808 (8th Cir.
1981); Anderson v. United States, 262 F.2d 764, 773-74 (8th Cir.), cert. denied, 360 U.S. 929
(1959). Such an instruction can be coercive, however, where the sole dissenting juror is aware that
the court knows hisidentity. United States v. Sae-Chua, 725 F.2d 530 (9th Cir. 1984).

Inthiscircuit the defendant is not entitled to an instruction that the jury hastheright to reach
no decision. United States v. Arpan, 887 F.2d 873 (8th Cir. en banc 1989).

A court may give an Allen charge without consent of the lawyers. It has been widely
approved by federal courts of appeal as afair and reasonable way to urge jurors to reach a verdict.
The Eighth Circuit, in criminal cases, has consistently upheld the authority of the court to give the
Allen charge after extended jury deliberation without either requesting or receiving consent from the
attorneys representing the parties. See, e.g., United States v. Sngletary, 562 F.2d 1058, 1060 (8th
Cir. 1977); United Sates v. Ringland, 497 F.2d 1250, 1252-53 (8th Cir. 1974).

The Third Circuit has totally banned Allen charges, holding that such charges are overly
coercive. United Satesv. Fioravanti, 412 F.2d 407 (3d Cir. 1969). The Tenth Circuit has cautioned
that the Allen charge should be included, if at al, in the original instructions due to the "inherent
danger in this type of instruction when given to an apparently deadlocked jury.” United Satesv.
Wynn, 415 F.2d 135, 137 (10th Cir. 1969).

While the Eighth Circuit has "encouraged district courts to consider with particular care
whether asupplementa Allen instruction is absolutely necessary under the circumstances,” Potter v.
United Sates, 691 F.2d 1275, 1277 (8th Cir. 1982) (citing United Statesv. Smith, 635 F.2d at 722),
the Eighth Circuit has refused to adopt the Third Circuit ban on Allen charges. United States v.
Sillman, 442 F.2d 542, 558 (8th Cir. 1971).
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Although Allen charges have primarily been considered in criminal cases, courtsin civil cases
also have authority to give Allen charges. See Railway Express Agency v. Mackay, 181 F.2d 257,
262-63 (8th Cir. 1950); Hill v. Wabash Ry. Co., 1 F.2d 626, 631 (8th Cir. 1924). Seealso 3 Sand,
Siffert, Reiss, Sexton and Thrope, Modern Federal Jury Instructions, Instruction 78-4 Comment, p.
78-121t0 78-13 (1990). Therefore, courtsin both criminal and civil cases have the authority to give
Allen charges without the consent of attorneys for the parties.

Noteson Use
1 A more expanded version of this instruction, 1 Edward J. Devitt, et a., FEDERAL JURY
PRACTICE AND INSTRUCTIONS: Civil & Crimina § 20.08 (4th ed. 1992), has been approved by this
Circuit. See United Sates v. Smith, 635 F.2d at 722-23; United Sates v. Sngletary, 562 F.2d at
1060-61; United States v. Hecht, 705 F.2d 976, 979 (8th Cir. 1983).

2 Use this sentence when this charge is being given after deliberations have begun.
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4. CIVIL RIGHTS-ELEMENT AND DAMAGE INSTRUCTIONS

I ntroductory Comment

Section 4 contains jury instructions relating primarily to prisoner civil rights cases. This

section is organized as follows:

4.10-4.19

4.20 - 4.29

4.30 - 4.39

4.40 - 4.49

4.50 - 4.59

4.60 - 4.69

Instructions covering cases filed by individuals who are complaining
of the manner in which they were treated at the time they were
arrested and before they were placed in confinement (governed
generdly by the Fourth Amendment);

Instructions covering complaints filed by individuals after they are
placed in confinement but before they are convicted (pretrial detain-
ees) (governed generally by the Fifth and Fourteenth Amendmentsdue
process clauses which require that force be reasonably related to
legitimate ingtitutional needs; and

Instructions covering complaints filed by individuals after they are
sentenced (governed generdly by the Eighth Amendment).

Definitions
Damages

Verdict Forms
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4.10 EXCESSIVE USE OF FORCE - ARREST OR OTHER SEIZURE OF
PERSON - BEFORE CONFINEMENT - FOURTH AMENDMENT

Your verdict must be for plaintiff [and against defendant |* [here generally
describe the claim]? if all the following elements have been proved by the [(greater weight) or
(preponderance)]® of the evidence:

First, defendant [here describe an act such as "struck, hit, or kicked"]* plaintiff in the act of
[arresting or stopping]® plaintiff, and

Second, the use of such force was excessive because it was not reasonably necessary to [here
describe the purpose for which force was used such as "arrest plaintiff,” or "take plaintiff into
custody," or "stop plaintiff for investigation"], and

Third, as adirect result, plaintiff was damaged,® and

[Fourth, defendant was acting under color of state law.]’

In determining whether such force, [if any]® was "not reasonably necessary," you must
consider such factors as the need for the application of force, the relationship between the need and
the amount of force that was used, the extent of theinjury inflicted, and whether areasonable officer
on the scene, without the benefit of 20/20 hindsight, would have used such force under similar
circumstances. [ Thejury must consider that police officersare often forced to make judgments about
the amount of forcethat isnecessary in circumstancesthat aretense, uncertain and rapidly evolving.]®
[The jury must consider whether the officer's actions are reasonable in the light of the facts and
circumstances confronting the officer, without regard to the officer's own state of mind, intention or
motivation.]*°

If any of the above elementshas not been proved by the[(greater weight) or (preponderance)]

of the evidence, then your verdict must be for defendant.
Committee Comments

This instruction should only be used in connection with claims by unconvicted persons that
excessive force was used to arrest them, stop them for investigation, or otherwise seize them. In
Graham v. Connor, 490 U.S. 386 (1989), the Supreme Court rejected substantive due process
standards which had long been applied in casesinvolving claims by unconvicted persons of excessive
force by public officers. Rather, the Court held that a"reasonableness' standard, derived from the
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Fourth Amendment, applied in casesinvolving the use of forcein making an arrest or aninvestigatory
stop. Id. at 393-94. See also Cole v. Bone, 993 F.2d 1328, 1333 (8th Cir. 1993). Thus, in cases
involving claimed excessive use of force in the seizure of unconvicted persons, thetrial judge cannot
rely upon the pre-Graham body of law which applied substantive due process standards under Bauer
v. Norris, 713 F.2d 408 (8th Cir. 1983).

Jackson v. Crews, 873 F.2d 1105 (8th Cir. 1989) specifically recognized that the "shock the
conscience" standard is not appropriatein arrest cases. The case reaffirmed that the four factors set
forthin Davisv. Forrest, 768 F.2d 257 (8th Cir. 1985) are sufficient in the jury instruction, and that
it would not be appropriate to require an additional finding that the defendant's conduct "shocks the
conscience" before a constitutiona violation is found.

Once an unconvicted person becomes a pretrial detainee, the use of force is measured by a
substantive due process standard of the Fifth and Fourteenth Amendments. Johnson-El v.
Schoemehl, 878 F.2d 1043, 1048-49 (8th Cir. 1989). Seegenerally, Model Instruction 4.20 for use
of excessiveforce claimsof pretrial detainees. The Eighth Circuit has not decided when the person's
status changes from "arrestee” to "pretrial detainee.” Most circuits that have addressed the issue
found that the person becomes a pretrial detainee after the time of the first appearance before a
judicial officer. See Powell v. Gardner, 891 F.2d 1039, 1044 (2d Cir. 1989); Hammer v. Gross, 884
F.2d 1200, 1204 (9th Cir. 1989), vacated en banc on other grounds, 932 F.2d 842, 845 n.1 (9th Cir.
1991) (noting agreement with Fourth Amendment standard), cert. denied, 502 U.S. 980 (1991);
Austin v. Hamilton, 945 F.2d 1155, 1159-60, 1162 (10th Cir. 1991), abrogated on other grounds
by Johnson v. Jones, 515 U.S. 304, 115 S. Ct. 2151 (1995); Pridev. Does, 997 F.2d 712, 716 (10th
Cir. 1993). These cases are discussed and collected in Pyka v. Village of Orland Park, 906 F. Supp.
1196, 1220 (N.D. I11. 1995). The prevailing view appearsto be that the use of force by the arresting
officer, after the individual is taken into custody, but prior to the first appearance before a neutral
judicial officer, is to be decided under Fourth Amendment standards. The individua's status as a
pretrial detainee continuesuntil theindividual has been sentenced. Williams-El v. Johnson, 872 F.2d
224, 228-29 (8th Cir. 1989) (a person convicted, not yet sentenced, is still a pretrial detainee).

Any injury can be sufficient to warrant an award of damages. See Cowans v. Wyrick, 862
F.2d 697, 700 (8th Cir. 1988); Bolin v. Black, 875 F.2d 1343, 1350 (8th Cir.), cert. denied, 493 U.S.
993 (1989). The jury should be instructed on nominal damages when appropriate. See Model
Instruction 4.52, infra.
Notes on Use
! Use this phrase if there are multiple defendants.
2 Describe the claim if plaintiff has more than one claim against this defendant.

3 Select the bracketed language which corresponds to the burden-of-proof instruction given.
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* The conduct indicated by plaintiff's evidence should be described generaly.

® Here describe the nature of the seizure of plaintiff in which defendant was engaged. For the
standards for determining whether a seizure under the Fourth Amendment was made or claimed, see
California v. Hodari D., 499 U.S. 621 (1991); Cole v. Bone, 993 F.2d 1328, 1332-33 (8th Cir.
1993).

¢ A finding that plaintiff suffered some actual injury or damage is necessary before an award
of substantial compensatory damages may be made under 42 U.S.C. § 1983. Cunningham v. City
of Overland, 804 F.2d 1066, 1069-70 (8th Cir. 1986). Specificlanguage which describesthe damage
plaintiff suffered may beincluded here and in the damage instruction. Model Instruction 4.51, infra.

A nomina damagesinstruction may have to be submitted under Cowansv. Wyrick, 862 F.2d
697, 700 (8th Cir. 1988). See Model Instruction 4.52, infra.

" Use this paragraph only if there is an issue as to whether the defendant was acting under
color of state law, a prerequisite to aclaim under 42 U.S.C. § 1983. Typicaly, thiseement will be
conceded by the defendant. If so, it need not be included in thisinstruction. Color of state law will

haveto be defined on thefactual issue specified if thisparagraphisused. See Model Instruction 4.40,
infra.

8 Include this phrase if defendant denies the use of any force.
° Add this phrase if appropriate. See Graham v. Connor, 490 U.S. 386 (1989).

19 Add this phraseif justified by the evidence. See Grahamv. Connor, 490 U.S. 386 (1989).
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4.20 EXCESSIVE USE OF FORCE - PRETRIAL DETAINEES -
FIFTH AND FOURTEENTH AMENDMENTS

Your verdict must be for plaintiff [and against defendant |* [here generally
describe the claim]? if all the following elements have been proved by the [(greater weight) or
(preponderance)]® of the evidence:

First, defendant [here describe an act such as "struck, hit, or kicked"]* plaintiff, and

Second, the use of such force was excessive because it was not reasonably necessary to [here
describe the purpose for which forcewas used such as"restore order," or "maintain discipline,"]*, and

Third, as adirect result, plaintiff was damaged,® and

[Fourth, defendant was acting under color of state law.]’

In determining whether the force[if any]® was excessive, you must consider such factors as
the need for the application of force, the relationship between the need and the amount of force that
was used, the extent of the injury inflicted, and whether it was used for punishment or instead to
achieve alegitimate purpose such as maintaining order or security within [here describe the facility
in which plaintiff was incarcerated] and whether a reasonable officer on the scene would have used
such force under similar circumstances.

If any of the above elementshas not been proved by the[(greater weight) or (preponderance)]

of the evidence, then your verdict must be for defendant.
Committee Comments

At thetime of arrest, a person'sright to be free from excessive force is determined under the
Fourth Amendment. See Committee Comments to Model Instruction 4.10, supra. However,
different constitutional protections may apply at different junctures of the custodial continuum
running through initial arrest to post-conviction incarceration. Valenciav. Wiggins, 981 F.2d 1440,
1443-45 (5th Cir. 1993); Austin v. Hamilton, 945 F.2d 1155, 1158 (10th Cir. 1991); Titran v.
Ackman, 893 F.2d 145, 147 (7th Cir. 1990). Precisely when the standards shift is the subject of
debate. See Austinv. Hamilton, 945 F.2d at 1158-60 (discussion of the debate among the circuits).
Oncean unconvicted person becomesapretrial detainee, the use of forceismeasured by asubstantive
due process standard under the Fifth and Fourteenth Amendments. Johnson-El v. Schoemehl, 878
F.2d 1043, 1048-49 (8th Cir. 1989). Seegenerally, Moddl Instruction 4.10 for claimsinvolving use
of excessiveforceduring arrest. The Eighth Circuit hasnot decided when the person’s status changes
from "arrestee" to "pretrial detainee." Most circuits that have addressed the issue found that the
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person becomes apretrial detainee after the time of thefirst appearance beforeajudicial officer. See
Powell v. Gardner, 891 F.2d 1039, 1044 (2d Cir. 1989); Hammer v. Gross, 884 F.2d 1200, 1204 (9th
Cir. 1989), vacated en banc on other grounds, 932 F.2d 842, 845 n.1 (Sth Cir. 1991) (noting
agreement with Fourth Amendment standard), cert. denied, 502 U.S. 980 (1991); Austinv. Hamilton,
945 F.2d 1155, 1159-60, 1162 (10th Cir. 1991), abrogated on other grounds by Johnson v. Jones,
515 U.S. 304, 115 S. Ct. 2151 (1995); Pride v. Does, 997 F.2d 712, 716 (10th Cir. 1993). These
cases are discussed and collected in Pykav. Village of Orland Park, 906 F. Supp. 1196, 1220 (N.D.
[1I. 1995). The prevailing view appears to be that the use of force by the arresting officer, after the
individual istaken into custody, but prior to the first appearance before a neutral judicial officer, is
to be decided under Fourth Amendment standards. The individual's status as a pretrial detainee
continuesuntil theindividual hasbeen sentenced. Williams-El v. Johnson, 872 F.2d 224, 228-29 (8th
Cir. 1989) (aperson convicted--but not yet sentenced--isstill apretrial detainee). See also Johnson-
El v. Schoemehl, 878 F.2d 1043, 1048-49 (8th Cir. 1989). See, e.g., Davisv. Hall, 992 F.2d 151
(8th Cir. 1993) and Ervin v. Busby, 992 F. 2d 147 (8th Cir. 1993). Itisnot clear to what extent this
standard isdifferent from the Fourth Amendment reasonabl eness standard, or the Eighth Amendment
standard. See Davisv. Hall, 992 F.2d 151 (8th Cir. 1993); Ervin v. Busby, 992 F.2d 147 (8th Cir.
1993).

In Ferguson v. Cape Girardeau, 88 F.3d 647, 650 (8th Cir. 1996), the court stated

Conditions of pretria confinement are impermissible if they constitute
punishment as determined by the due process standards of the Fifth and Fourteenth
Amendments. See Bell v. Wolfish, 441 U.S. 520, 99 S. Ct. 1861, 60 L.Ed.2d 447
(21979). "[I]f aparticular condition or restriction of pretrial detention is reasonably
related to alegitimate governmental objective, it does not, without more, amount to
‘punishment.” 1d. at 539, 99 S. Ct. at 1874. In evaluating the conditions, the court
must ook to anumber of factors, including the size of the detainee'sliving space, the
length of the confinement, the amount of time spent in the confined areaeach day, and
the opportunity for exercise. See A.J. v. Kierst, 56 F.3d 849, 854-55 (8th Cir. 1995)
(citations omitted).

However, in Whitnack v. Douglas County, 16 F.3d 954 (8th Cir. 1994), the court applied the
deliberate indifference standard in a conditions of confinement case involving both convicted
individuals and pretrial detainees. In Davis, the court applied the deliberate indifference standard in
acaseinvolving medical care of apretrial detainee. Thus, it appears the Eighth Circuit will use the
deliberate indifference standard in some cases involving conditions of confinement and denial of
adequate medical care and the reasonableness standard in other cases. However, because it is not
permissible to punish pretrial detainees, the Eighth Amendment standard, which permits punishment
that isnot cruel or unusual, should not be used in excessiveforce cases. Thus, excessiveforce clams
by pretria detainees should be resolved by use of the reasonableness standard of the Fifth and
Fourteenth Amendments due process clauses. This instruction uses the reasonabl eness standard.

a7 4.20



Civil Rights - Element and Damage I nstructions

Under the Due Process Clause, a pretrial detainee may not be punished prior to conviction.
Williams-El, 872 F.2d at 228. Thus, the use of force must be necessary to some legitimate
ingtitutional interest such as safety, security or efficiency, and the force used may not be in excess of
that reasonably believed necessary to achieve those goals. Johnson-El, 878 F.2d at 1048. It seems
unlikely the court will apply Eighth Amendment standards for cases involving excessive force by
guards; thus, this instruction should be used in such cases.

Any injury can besufficient. See Cowansv. Wyrick, 862 F.2d 697, 700 (8th Cir. 1988); Bolin
v. Black, 875 F.2d 1343 (8th Cir. 1989), cert. denied, 493 U.S. 993 (1989). The jury should be
instructed on nomina damages, when appropriate. See Model Instruction 4.52, infra.

Noteson Use
! Use this phrase if there are multiple defendants.
2 Describe the claim if plaintiff has more than one claim against this defendant.
% Select the bracketed language which corresponds to the burden-of-proof instruction given.
* The conduct indicated by plaintiff's evidence should be described generally.

® See City of Canton v. Harris, 489 U.S. 378 (1989) for the standard for the pretrial detainee
who isin custody. This instruction applies to persons who are not yet in custody at the time the
excessive force is aleged to have occurred.

® A finding that plaintiff suffered "damage, pain, misery, anguish or similar harm" is necessary
for an Eighth Amendment violation. See Cowansv. Wyrick, 862 F.2d 697, 700 (8th Cir. 1988). But
see Bolin v. Black, 875 F.2d 1343 (8th Cir. 1989), cert. denied, 493 U.S. 993 (1989) (sufficient to
instruct that "unnecessary and wanton infliction of pain" was necessary without requiring a finding
of injury). Specificlanguage which describesthe damage plaintiff suffered may beincluded here, and
in the damage instruction, Model Instruction 4.51, infra. Nominal damages will aso have to be
submitted under Cowans. See Model Instruction 4.52, infra.

"Usethislanguage if thereis an issue as to whether the defendant was acting under color of
state law, aprerequisiteto aclaim under 42 U.S.C. 8 1983. Typically, thiselement will be conceded
by the defendant. 1f o, it need not be included in thisinstruction. Color of state law will have to be
defined on the factual issue specified if this paragraph is used. See Model Instruction 4.40, infra.

8 Include this phrase if defendant denies the use of any force.
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4.30 EXCESSIVE USE OF FORCE - CONVICTED PRISONERS -
EIGHTH AMENDMENT

Your verdict must be for plaintiff [and against defendant |* [here generally
describe the claim]? if all the following elements have been proved by the [(greater weight) or
(preponderance)]® of the evidence:

First, defendant [here describe an act such as "struck, hit, or kicked"]* plaintiff, and

Second, the use of such force was excessive and applied malicioudy and sadistically® for the
very purpose of causing harm; [and not in a good faith effort to achieve alegitimate purpose;]® and

Third, as adirect result, plaintiff was damaged,” and

[Fourth, defendant was acting under color of state law.]®

In determining whether the force], if any]® was excessive, you must consider such factors as
the need for the application of force, the relationship between the need and the amount of force that
was used[,] [and] the extent of the injury inflicted[, and whether the force was used to achieve a
legitimate purpose or wantonly for the very purpose of causing harm]. "Malicioudy" means
intentionally injuring another without just cause or reason. "Sadistically" meansengaging in extreme
or excessive cruelty or delighting in cruelty.

If any of the above elementshas not been proved by the[(greater weight) or (preponderance)]

of the evidence, then your verdict must be for defendant.
Committee Comments

Thisinstruction should only be used when aconvicted person claims his constitutional rights
were violated because of the use of force by astate official or officer. If the plaintiff wasaconvicted
prisoner at the time of the aleged violation, the appropriate standard derives from the Eighth
Amendment. Graham v. Connor, 490 U.S. 386 (1989); Whitley v. Albers, 475 U.S. 312 (1986);
Hudson v. McMillian, 503 U.S. 1 (1992); Black Spotted Horse v. Else, 767 F.2d 516, 517 (8th Cir.
1985). The standards first articulated in Johnson v. Glick, 481 F.2d 1028, 1033 (2d Cir.), cert.
denied, 414 U.S. 1033 (1973) have been applied to excessive force cases involving both convicted
and unconvicted persons. Compare Black Spotted Horse v. Else, supra, with Bauer v. Norris, 713
F.2d 408, 412-13 (8th Cir. 1983). However, inGrahamthe Supreme Court held that such standards,
insofar as they direct an assessment of defendant's intent, are inappropriate in cases involving
unconvicted persons. Grahamv. Connor, 490 U.S. at 393-96. On the other hand, the standards of
Johnson are appropriate for Eighth Amendment cases in that they require a balancing of factors,
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including defendant's mental state. See Hudson v. McMillian, supra; Burginv. lowa Dept. of Corr.,
923 F.2d 637, 638 (8th Cir. 1991); DeGidio v. Pung, 920 F.2d 525, 532 (8th Cir. 1990) (malicious
and sadistic standard); Stenzel v. Ellis, 916 F.2d 423, 427 (8th Cir. 1990). Seenote 5 for adiscussion
about whether the term "sadistic” should be included in the instruction.

The Committee recommends that aseparate instruction presenting the affirmative defense of
qualified immunity based upon defendant's "good faith" should not be given. A separate instruction
IS unnecessary because the issue/elements instruction itself requires the jury to assess defendant's
intent in an Eighth Amendment context. See Graham v. Connor, supra. Furthermore, the issue of
good faith immunity isan issue the judge must decide, it isnot ajury issue. Coffman v. Trickey, 884
F.2d 1057, 1062-63 (8th Cir. 1989). The elementsinstruction should set forth facts which, if found
to be true, entitle plaintiff to a verdict.

Two phrases frequently come up in these cases. Oneis"maliciousy and sadistically for the
very purposeof causing harm," and the other is"wanton infliction of pain." Therecent Eighth Circuit
cases of Howard v. Barnett, 21 F.3d 868 (8th Cir. 1994) and Cummings v. Malone, 995 F.2d 817
(8th Cir. 1993) place substantial emphasis on the use of the words "malicious’ and "sadistic” in the
instructions themselves. The use of both phrases would be redundant. The Committee sees no
benefit in telling the jury that the defendant must have acted both maliciously and sadistically for the
very purpose of causing harm and for the purpose of wantonly inflicting pain. Thus, the "wanton
infliction of pain" clause has been eliminated.

Noteson Use
! Use this phrase if there are multiple defendants.
2 Describe the claim if plaintiff has more than one claim against this defendant.
3 Select the bracketed language which corresponds to the burden-of-proof instruction given.
* The conduct indicated by plaintiff's evidence should be described generally.

® The issue of defendant's intent must be addressed as an element of the claim. Howard v.
Barnett, 21 F.3d 868 (8th Cir. 1994); Cummingsv. Malone, 995 F.2d 817 (8th Cir. 1993). If plaintiff
clamsforce was used for an illegitimate purpose, for example, to deter his access to the courts, the
trial judge should consider amodification of this phraseto reflect that improper purpose. 1f no force
at all was appropriate, the term "excessive" could be replaced with "unnecessary.” It has been
suggested that the jury should not be directed to consider whether the force was applied maliciousy
if institutional security was not involved. See Wyatt v. Delaney, 818 F.2d 21, 23 (8th Cir. 1987).
However, thiselement repeatedly has been associated with Eighth Amendment violationsin excessive
force cases. See Grahamv. Connor, supra; Whitley v. Albers, supra. See also Cowansv. WArick,
supra. The cases frequently use the phrase "malicioudy and sadistically.” The Eighth Circuit has
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indicated that the term "sadistically” is necessary to a correct statement of the law. Howard v.
Barnett, 21 F.3d 868 (8th Cir. 1994). Theterm "sadistic,” to some people, has sexua connotations.
The Committee, therefore, recommends that both "maliciously” and "sadistically” be defined. See
Model Instructions 4.45 and 4.46, infra.

¢ Usethisphraseif the defendant acknowledgesthe use of force, but assertsthat theforcewas
used to achieve alegitimate purpose.

’ A finding that plaintiff suffered damage or "pain, misery, anguish or sSimilar harm" may be
necessary for an Eighth Amendment violation. See Cowansv. WArick, 862 F.2d 697, 700 (8th Cir.
1988). But see Bolin v. Black, 875 F.2d 1343 (8th Cir. 1989), cert. denied, 493 U.S. 993 (1989)
(sufficient to instruct that "unnecessary and wanton infliction of pain” was necessary without
requiring a finding of injury). Specific language which describes the damage plaintiff suffered may
beincluded here, and in the damageinstruction, Model Instruction 4.51, infra. Nominal damageswill
also have to be submitted under Cowans. See Model Instruction 4.52, infra.

8 Usethislanguage if there is an issue as to whether the defendant was acting under color of
statelaw, aprerequisiteto aclaim under 42 U.S.C. §1983. Typically, thiselement will be conceded
by the defendant. 1If o, it need not be included in thisinstruction. Color of state law will have to be
defined on the factual issue specified if this paragraph is used. See Model Instruction 4.40, infra.

? Include this phrase if defendant denies the use of any force.
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4.31 DENIAL OF MEDICAL CARE - CONVICTED PRISONERS
42 U.S.C. §1983

Y our verdict must be for plaintiff [and against defendant |* [on plaintiff's claim
of deliberate indifference to his serious medical need)? if al of the following elements have been
proved by the [(greater weight) or (preponderance)]® of the evidence:

First, plaintiff had aserious need for [describe plaintiff's medical need, such as"treatment for
abroken leg" or "pain medication”], and

Second, defendant was aware of plaintiff's serious need for such ["medical care" or "pain
medication"], and

Third, defendant,* with deliberateindifference,®failedto[" providethemedical care" or "direct
that the medical care be provided" or "allow plaintiff to obtain the medical care needed"] [within a
reasonable time],® and

Fourth, as adirect result, plaintiff was damaged,” and

[Fifth, defendant was acting under color of state law.]®

If any of the above elementshas not been proved by the[(greater weight) or (preponderance)]

of the evidence, then your verdict must be for defendant.
Committee Comments

" SeeModé Instruction 4.20 for adiscussion of the standards to be applied when dealing with
use of force on pretrial detainees. Medical clams of pretrial detainees, in the Eighth Circuit, will be
governed by the Eighth Amendment standard aslong asDavisv. Hall, 992 F.2d 151 (8th Cir. 1993)
is the controlling case. The "deliberate indifference" standard used in this instruction is an Eighth
Amendment standard which is designed for use involving convicted persons. See Wilson v. Saiter,
501 U.S. 294 (1991); Farmer v. Brennan, 511 U.S. 825, 114 S. Ct. 1970 (1994).

Thisinstruction is derived from Estelle v. Gamble, 429 U.S. 97 (1976), which applies the
Eighth Amendment to the United States Constitution to medical claims and sets the standards.
Wilson did not change the standard, athough it made it even more clear that the deliberate
indifference standard applies to all conditions of confinement cases of convicted persons and that
negligence is not sufficient.

See Gobert and Cohen, Rights of Prisoners § 11.10.
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The following definition of "serious medical need" should be considered:

A “serious’ medical need isonethat has been diagnosed by aphysician as mandating
treatment or one that is so obvious that even alay person would easily recognize the
necessity for a doctor's attention. Laaman v. Helgemoe, 437 F. Supp. 269, 311
(D.N.H. 1977).

This definition of "serious medical need" was approved in Johnson v. Busby, 953 F.2d 349 (8th Cir.
1991).

Ddliberate indifference, as used in amedical case means:

[Intentionally] [deliberately] ignoring plaintiff's [serious medical needs]. Deliberate
indifference is established only if there is actual knowledge of a substantial risk that plaintiff
has a serious medical problem and if the defendant consciously refuses to take stepsto deal
with the problem. Mere negligence or inadvertence does not constitute deliberate
indifference.

See Campbell v. Greer, 831 F.2d 700, 702 (7th Cir. 1987). Campbell also included the word
"recklesdy" in the definition. Analysis of the court's language in Wilson and Farmer indicates the
court is limiting Eighth Amendment claims to those in which plaintiff can show actual subjective
intent rather than just recklessness in the tort sense. In Wilson, the court characterized as Eighth
Amendment violationsonly actswhich are™ deliberate act[ s] intended to chastise or deter” (emphasis
added) or “ punishment [which] hasbeen deliberatel y administered for apenal or disciplinary purpose”
(emphasis added). Wilson, 501 U.S. at 300. In Farmer, the court stated that recklessness in the
criminal law context iswhat is contemplated and that requires actual knowledge of a substantial risk.
Farmer at 837. The court, continuing to follow the deliberate indifference standard, clearly stated
that negligence was not sufficient. Application of this standard to some issues involving pretrial
detaineesis required by the Eighth Circuit (see cases cited in Instruction 4.20).

Notes on Use
! Use this phrase if there are multiple defendants.
2 Use this language when plaintiff has more than one claim.
3 Select the bracketed language which corresponds to the burden-of-proof instruction given.
* Thisinstruction assumes that defendant had the responsibility to provide care for plaintiff's
serious medical needs. If defendant has no duty, then adirected verdict would be appropriate. If the

existence of the duty is disputed, the issue may be a question of law for the judge to decide. If a
specific fact isdisputed, which will be determinative of defendant's responsibility, that fact should be
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submitted to the jury. For example, it may be disputed whether a certain person was working on a
certain day. That question should be specifically submitted to the jury. Thelega question whether
aduty arises from a specific set of factsis a question for the judge.

® |t is probably best to define "deliberate indifference”, athough no Eighth Circuit law
requiresit. See Howard v. Adkison, 887 F.2d 134 (8th Cir. 1989); Duckworth v. Franzen, 780 F.2d
645, 654 (7th Cir. 1985).

¢ Add this phraseif it is alleged the medical care was provided but not at a reasonable time.

" Cowansv. Wyrick, 862 F.2d 697 (8th Cir. 1988) suggests that actual damages are required
in Eighth Amendment cases. But see Carey v. Piphus, 435 U.S. 247 (1978) and Memphis
Community School Dist. v. Sachura, 477 U.S. 299 (1986), which stated that actual damages are not
required in procedural due processcases. The Committee recommendsrequiring thejury to find that
plaintiff sustained damagein al Eighth Amendment cases. The measure of damagesisaddressedin
Model Instructions 4.51 and 4.52. Nominal damages should be submitted in al Eighth Amendment
cases, but must be defined in accordance with Cowans and Model Instruction 4.52. See also
Committee Comments, Model Instruction 4.51.

8 Usethislanguage if the issue of whether the defendant was acting under color of state law

is still in the case. Color of state law will have to be defined. See 42 U.S.C. § 1983 and Model
instruction 4.40, infra.
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4.32 FAILURE TO PROTECT FROM ATTACK - SPECIFIC ATTACK -
CONVICTED PRISONERS - EIGHTH AMENDMENT

Your verdict must be for plaintiff [and against defendant |* [here generally
describe the claim]? if all the following elements have been proved by the [(greater weight) or
(preponderance)]® of the evidence:

First, [here describe the attacker(s) such as "one or more [inmates]"] [here describe an act
such as "struck, hit or kicked"]* plaintiff, and

Second, defendant was aware of the substantial risk of such attack; and

Third, defendant, with deliberate indifference to plaintiff's need to be protected from [such
attack], failed to protect plaintiff; and

Fourth, as adirect result, plaintiff was damaged,® and

[Sixth, defendant was then acting under color of state law.]®

If any of the above elements hasnot been proved by the [(greater weight) or (preponderance)]
of the evidence, then your verdict must be for defendant.

Noteson Use

! Use this phrase if there are multiple defendants.

2 Describe the claim if plaintiff has more than one claim against this defendant.

% Select the bracketed language which corresponds to the burden-of-proof instruction given.

* The conduct indicated by plaintiff's evidence should be described generally.

> A finding that plaintiff suffered damage or "pain, misery, anguish or similar harm" may be
necessary for an Eighth Amendment violation. See Cowansv. Wyrick, 862 F.2d 697, 700 (8th Cir.
1988). But see Bolin v. Black, 875 F.2d 1343 (8th Cir. 1989), cert. denied, 493 U.S. 993 (1989)
(sufficient to instruct that "unnecessary and wanton infliction of pain" was necessary without
requiring a finding of injury). Specific language which describes the damage plaintiff suffered may
be included here, and in the damage instruction, Model Instruction 4.51. Nominal damageswill also
have to be submitted under Cowans. See Model Instruction 4.52.

® Use thislanguage if there is an issue as to whether the defendant was acting under color of
statelaw, aprerequisiteto aclaim under 42 U.S.C. §1983. Typically, thiselement will be conceded
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by the defendant. If o, it need not be included in thisinstruction. Color of state law will have to be
defined on the factual issue specified if this paragraph is used. See Model Instruction 4.40, infra.
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4.40 DEFINITION: COLOR OF STATE LAW
42 U.S.C. §1983

Actsare done under color of law when a person acts or purports to act in the performance

of official duties under any state, county or municipal law, ordinance or regulation.
Committee Comments

Adopted from 9" Cir. Civ. Jury Instr. 11.1.1 (1997). See Monroe v. Pape, 365 U.S. 167
(1961), overruled in part, Monell v. Department of Social Services, 436 U.S. 658 (1978); Screws
v. United Sates, 325 U.S. 91 (1945); United Satesv. Classic, 313 U.S. 299, reh'g denied, 314 U.S.
707 (1941). The court should, if possible, rule on the record whether the conduct of the defendant,
if it occurred as claimed by the plaintiff, constitutes acts under color of state (county, municipal) law
and not even instruct the jury on this issue. In most cases, the color of state law issue is not
challenged and the jury need not be instructed on it. If it must be instructed, this instruction should
normally be sufficient.
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4.42 DEFINITION: PERVASIVE RISK OF HARM - CONVICTED PRISONERS
42 U.S.C. §1983

Prisons, by their very nature, are sometimes dangerous, violent and unpredictable. Thus,
proof of asingle or an isolated incident of (violence) (sexual assault) is[ordinarily]® not sufficient to
prove a pervasive risk of harm. On the other hand, it is not necessary to prove that a reign of
violenceor terror existsin theinstitution. A pervasiverisk of harm exists when (violent acts) (sexua
assaults) occur with sufficient frequency that a prisoner or prisoners are put in reasonable fear for
their safety and prison officials are aware of the problem and the need for protective measures.®

Notes on Use

! Fallsv. Neshitt, 966 F.2d 375 (8th Cir. 1992).

2 The Committee believes the word "ordinarily" should not beincluded unlessthe caseis one
inwhich thejury could appropriately find a pervasiverisk of harm from an isolated or singleincident.
Most casesdo not fit that pattern, and including theterm "ordinarily” will likely createtheimpression
that it is permissible to find a pervasive risk of harm based on asingle incident in the case presented
to thejury.

®1d. at 378.
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4.43 DEFINITION: SERIOUSMEDICAL NEED - CONVICTED PRISONERS
42 U.S.C. §1983

A serious medical need is one that has been diagnosed by a physician as requiring treatment
or one that is so obvious that even alay person would easily recognize the necessity for a doctor's

attention.*
Committee Comments

This definition of "serious medical need" was approved in Johnson v. Busby, 953 F.2d 349
(8th Cir. 1991).

Notes on Use

! Laaman v. Helgemoe, 437 F. Supp. 269, 311 (D.N.H. 1977).
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4.44 DEFINITION: DELIBERATE INDIFFERENCE - CONVICTED PRISONERS
42 U.S.C. §1983

Deliberateindifferenceisestablished only if thereisactual knowledge of asubstantial risk that
plaintiff (describe serious medical problem or other serious harm that defendant is expected to
prevent) and if the defendant disregardsthat risk by intentionally refusing or failing to take reasonable
measures to deal with the problem. Mere negligence or inadvertence does not constitute deliberate

indifference.
Committee Comments

See Farmer v. Brennan, 511 U.S. 825, 114 S. Ct. 1970 (1994) (clearly limiting deliberate
indifferenceto intentional, knowing or recklessnessin the criminal law context which requires actual
knowledge of a serious risk). Wilson v. Seiter, 501 U.S. 294 (1991). The court is limiting Eighth
Amendment claims to those in which plaintiff can show actua subjective intent rather than just
recklessnessin the tort sense. In Wilson, the court characterized as Eighth Amendment violations
only actswhich are"deliberate act[ s] intended to chastise or deter” (emphasisadded) or " puni shment
[which] has been deliberately administered for a penal or disciplinary purpose” (emphasis added).
Wilson, 501 U.S. at 300. The court, continuing to follow the deliberate indifference standard, clearly
stated that negligence was not sufficient.

The Committee believes the phrase "deliberate indifference” should probably be defined in
most cases, although Eighth Circuit case law does not require it.
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4.45 DEFINITION: MALICIOUSLY

"Malicioudy" means intentionally injuring another without just cause or reason.

Committee Comments

See Howard v. Barnett, 21 F.3d 868 (8th Cir. 1994).
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4.46 DEFINITION: SADISTICALLY

"Sadistically" means engaging in "extreme or excessive cruelty or delighting in cruelty.”

Committee Comments

See Howard v. Barnett, 21 F.3d 868 (8th Cir. 1994).
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451 ACTUAL DAMAGES- PRISONER CIVIL RIGHTS

If you find in favor of plaintiff, then you must award plaintiff such sum as you find from the
[(greater weight) or (preponderance)] of the evidence will fairly and justly compensate plaintiff for
[any damages]* you find plaintiff sustained [and is reasonably certain to sustain in the future]? as a
direct result of [insert appropriate language such as "the conduct of defendant as submitted in
Instruction_____ " or "thefailureto provide plaintiff with medical care" or "theviolation of plaintiff's
constitutional rights."]* [Y ou should consider the following elements of damages:

1. Thephysica pain and (mental) (emotional) suffering the plaintiff has experienced
(and is reasonably certain to experience in the future); the nature and extent of the injury,
whether the injury is temporary or permanent (and whether any resulting disability is partial
or total) (and any aggravation of a pre-existing condition);

2. The reasonable value of the medical (hospital, nursing, and smilar) care and
supplies reasonably needed by and actually provided to the plaintiff (and reasonably certain
to be needed and provided in the future);

3. The (wages, sdary, profits, reasonable value of the working time) the plaintiff has
lost [and the reasonable val ue of the earning capacity the plaintiff isreasonably certainto lose
in the future] because of (his, her) (inability, diminished ability) to work.

[Remember, throughout your deliberations you must not engage in any speculations, guess,
or conjecture and you must not award any damages under this Instruction by way of punishment or

through sympathy.]
Committee Comments

The damages which may be recovered under 42 U.S.C. 8§ 1983, are of threetypes: actual or
compensatory, nomina and punitive. Memphis Community School District v. Sachura, 477 U.S.
299 (1986). The actual or compensatory damages are to "compensate persons for injuries that are
caused by the deprivation of constitutional rights," and not "undefinable value of infringed right" or
"presumed” damages. Id. at 307 and 309. See also Carey v. Piphus, 435 U.S. 247 (1978). Actud
damages include compensation for out-of-pocket loss, other monetary |osses and for impairment of
reputation, personal humiliation, mental anguish and suffering. Memphis Community School Dist.
v. Sachura, supra.
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Cowansv. Wyrick, 862 F.2d 697 (8th Cir. 1988) suggests that actual damages are required
in Eighth Amendment cases. But see Carey v. Piphus, 435 U.S. 247 (1978) and Memphis
Community School Dist. v. Sachura, 477 U.S. 299 (1986), which stated that actual damages are not
required in procedural due processcases. The Committee recommendsrequiring thejury to find that
plaintiff sustained damagein al Eighth Amendment cases. The measure of damagesisaddressedin
Model Instructions 4.51 and 4.52. Nominal damages should be submitted in al Eighth Amendment
cases, but must be defined in accordance with Cowans and Model Instruction 4.52.

Notes on Use

1 A summary of the specific types of damage or injuries which are supported by the evidence
can be described herein lieu of the phrase "any damages.”

2 Use this language if permanent injuries are involved.
% 1t is important to use language that limits the damages recovered to those which are

attributable to the improper conduct of the defendant. See Memphis Community Dist. v. Sachura,
477 U.S. 299, 309-10 (1986).
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4.52 NOMINAL DAMAGES- PRISONER CIVIL RIGHTS

If you find infavor of plaintiff under Instruction L but you find that plaintiff's damages
have no monetary value, then you must return a verdict for plaintiff in the nominal amount of One
Dollar ($1.00).2

Committee Comments

This instruction is derived from 3 Edward J. Devitt, et al., FEDERAL JURY PRACTICE AND
INSTRUCTIONS: Civil & Criminal § 85.18 (4th ed. 1987). It has been modified dightly.

In certain cases, nominal damages may berecovered whenthereisaviolation of constitutional
rights. See Memphis Community School Dist. v. Sachura, 477 U.S. 299 (1986); Carey v. Piphus,
435 U.S. 247 (1978); Tatumv. Houser, 642 F.2d 253 (8th Cir. 1981); Cowansv. Wyrick, 862 F.2d
697 (8th Cir. 1988). Carey discusses the amount of nominal damages at page 267.

The Committee recommends requiring the jury to find that plaintiff suffered damage in most
cases, unless it is clear that recovery is permitted without a showing of any damage or injury. See
Memphis, supra, and Carey, supra. Inclassic Eighth Amendment cases, damages must be established
and the elementsinstruction should requirethejury to find that plaintiff sustained damage. However,
nomina damages must still be submitted in Eighth Amendment cases if requested. The definition
contained in this instruction is the one that should be used.

Notes on Use
! Insert the number or title of the "essential elements’ instruction here.

2 Cowans v. Wyrick, 862 F.2d 697 (8th Cir. 1988), a prisoner civil rights case, used the
language "unable to place amonetary value' on plaintiff's damages as the proper standard for when
nominal damagesare appropriate. That language may mislead ajury to believethat nominal damages
should be awarded if they are having a difficult time agreeing upon or deciding the amount which
should be awarded to compensate for such elements of damage as suffering, humiliation, pain, etc.

% One Dollar ($1.00) is arguably the required amount in cases in which nominal damages are
appropriate. Nominal damages may be appropriate when thejury isunableto placeamonetary value
on the harm that the plaintiff suffered from the violation of hisrights. Cf. Cowans v. Wyrick, 862
F.2d 697 (8th Cir. 1988) (in prisoner civil rights action, nominal damages are appropriate where the
jury cannot place a monetary value on the harm suffered by plaintiff); Haley v. Wyrick, 740 F.2d 12
(8th Cir. 1984). See Committee Comments.
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453 PUNITIVE DAMAGES- CIVIL RIGHTS

In addition to the damages mentioned in other instructions, the law permits the jury under
certain circumstancesto award the injured person punitive damagesin order to punish the defendant
for some extraordinary misconduct and to serve as an example or warning to others not to engage
in such conduct.

If you find in favor of plaintiff and against defendant [name] [and if you find the conduct of
that defendant assubmittedin Instruction  *wasrecklesdy and calloudy indifferent to plaintiff's
(specify, e.g., medical needs),]? then, in addition to any other damages to which you find plaintiff
entitled, you may, but are not required to, award plaintiff an additional amount as punitive damages
if you find it is appropriate to punish the defendant or deter the defendant and others from like
conduct inthefuture. Whether to award plaintiff punitive damages and the amount of those damages
are within your sound discretion.®

['Y ou may assess punitive damages against any or all defendants or you may refuse to impose
punitive damages. If punitive damages are assessed against more than one defendant, the amounts

assessed against such defendants may be the same or they may be different.]
Committee Comments

In Pacific Mut. Life Ins. Co. v. Hadlip, 499 U.S. 1 (1991), the Supreme Court held that a
punitive damage award is constitutional if the jury instructions have "enlightened the jury as to the
punitive damages nature and purpose, identified the damages as punishment for civil wrongdoing of
the kind involved, and explained that their imposition was not compulsory.” 499 U.S. at 19. The
Committee believes that this punitive damage instruction meets the requirements of Hadlip.

Notes on Use
! Useif more than one element instruction.

2 Punitive damages are allowed even though the threshold for liability requires reckless
conduct. If the threshold for the underlying tort liability is less than "reckless,”" the bracketed
language correctly statesthe standard for punitive damagesunder 42 U.S.C. §1983. Smith v. Wade,
461 U.S. 30 (1983). Other optional phrases may be used which embellish or describe the standard
for punitive damages, but "reckless' and "callous indifference” state the legal threshold. If the
threshold for liability is"reckless conduct™" or something more cul pable, no additional finding should
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be necessary because the language in the issue/element instruction requires the jury to find the
cul pability necessary for imposing punitive damages. However, it isrecommended that the punitive
damage instruction include such language to be sure the jury focuses on that issue.

% Factors which may, in appropriate circumstances, be considered by the jury in awarding
punitive damages include, but are not limited to:

1. the nature of defendant's conduct;
2. theimpact of defendant's conduct on the plaintiff;
3. therelationship between the plaintiff and defendant;

4. thelikelihood that the defendant would repeat the conduct if a punitive award is
not made;

5. the defendant's financial condition; and

6. any other circumstances shown by the evidence, including any circumstances of
mitigation, that bear on the question of the size of any punitive award.

American College of Trial Lawyers, Report on Punitive Damages of the Committee on Specia
Problems in the Administration of Justice (Mar. 3, 1989). See generally Hadlip, 499 U.S. at 19,
discussing factors used in Alabamato review appropriateness of punitive damage awards.

* Usethislanguageif there are multiple defendants. It will haveto be modified if plaintiff has
numerous el ements instructions or if there are multiple plaintiffs.
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454 et seq. (Reserved for Future Use)
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4.60 VERDICT FORM - ONE PLAINTIFF, TWO DEFENDANTS,
ONE INJURY CASE

VERDICT
Note: Complete this form by writing in the names required by your verdict.

On plaintiff (name)'s claim against defendant (name), as submitted in Instruction No. :

we find in favor of

(Plantiff (name)) or (Defendant (name))

On plaintiff (name)'s claim against defendant (name), as submitted in Instruction No. :

we find in favor of

(Plantiff (name)) or (Defendant (name))

Note: Complete the following paragraphs only if one or more of the above findingsisin
favor of plaintiff.
We find plaintiff (name)'s damages to be:

$ (stating the amount or, if none, write the word "none")* (stating the
amount, or if you find that plaintiff's damages have no monetary value, set forth a
nominal amount such as $1.00).

Note: Y ou may not award punitive damages against any defendant unless you have first
found against that defendant and awarded plaintiff nominal or actual damages.

We assess punitive damages against defendant (name) as follows:

$ (stating the amount or, if none, write the word "none").

We assess punitive damages against defendant (name of other defendant) as follows:

$ (stating theamount or, if none, writetheword "none™).

Foreperson
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Dated:

Notes on Use
! Use this phrase if the jury has not been instructed on nominal damages.

2 Include this paragraph if the jury isinstructed on nominal damages.
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5. EMPLOYMENT CASES- ELEMENT AND DAMAGE INSTRUCTIONS
Overview

Section 5 contains model elements and damages instructions in employment discrimination
cases. Currently, this section only addresses "disparate treatment” cases under Title V11 of the Civil
Rights Act of 1964, as amended, 42 U.S.C. § 2000e to 2000e-17 (1994) ("Title VII"); the Age
Discrimination in Employment Act of 1967, as amended, 29 U.S.C. 88 621-634 (1994) ("ADEA");
42 U.S.C. § 1981 (1994); and 42 U.S.C. 8 1983 (1994). In the future, the Committee intends to
develop model instructions for usein sexua harassment cases under Title VII; disability discrimina-
tion cases under the Americans With Disabilities Act of 1990, as amended, 42 U.S.C. 88 12101-
12213 (1994) ("ADA") and "disparate impact" instructions for use in Title VII, ADEA, and ADA
Cases.

Background of " Disparate Treatment" Instructions

When this project commenced in 1987, the Committee anticipated little difficulty in
formulating appropriate model instructions. At that time, Title V11 caseswere not jury triable. See
Harmon v. May Broad. Co., 583 F.2d 410, 410 (8th Cir. 1978). Moreover, in ADEA cases, the
standard for liability clearly appeared to be whether the plaintiff's age was a"determining factor” in
the defendant'semployment decision. See Grebinv. Soux FallsIndep. Sch. Dist. No. 49-5, 779 F.2d
18, 20 n.1 (8th Cir. 1985).

Over the next four years, however, the applicable law changed dramatically. For example,
in Pattersonv. McLean Credit Union, 491 U.S. 164 (1989), the Supreme Court ruled that 42 U.S.C.
§1981 could not beinvoked to address claims of racially-motivated discharges or racial harassment.
More significantly, in Price Waterhouse v. Hopkins, 490 U.S. 228 (1989), the Supreme Court ruled
that different burdensof proof appliedinTitle V11 cases, depending upon thetype of evidence offered
by the plaintiff: (1) In"pretext" cases, where the plaintiff relied upon "indirect evidence", the Court
held that the employee had the burden of proving that unlawful discrimination was a "determining
factor" in the challenged employment decision; and (2) in "mixed motive" cases, where the plaintiff
relied upon "direct evidence" of discriminatory motivation, the Court ruled that, once the employee
established that unlawful bias was a"motivating factor” in the challenged employment decision, the
employer had the burden of showing that it would have made the "same decision™" in the absence of
any unlawful motivation.

Although Price Waterhouse was a Title VII case, the lower courts began applying this
pretext/mixed motive distinction in jury cases. Compare Grant v. Hazelett Srip-Casting Corp.,
880 F.2d 1564, 1568 (2d Cir. 1989) (instruction erroneously placed burden of proof on employee
who relied upon "direct evidence" of statements manifesting bias) with Lynch v. Belden & Co.,
882 F.2d 262, 268-69 (7th Cir. 1989) (absent "direct evidence” of discrimination, burden of
persuasion rested squarely with plaintiff). Accordingly, in the wake of Price Waterhouse and its
progeny, the Committee developed alternative essential elements instructions for use in ADEA,
81981, and 8§ 1983 cases. First, in"indirect evidence' cases, the Committee prepared an instruction
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inwhichtheplaintiff borethe burden of persuasion onthe ultimate question of whether discrimination
was a "determining factor”" in the chalenged employment decision. See Model Instruction 5.91.
Second, in "direct evidence" cases, the Committee drafted an instruction that incorporated the
burden-shifting approach announced in Price Waterhouse. See Model Instructions 5.11, 5.21, 5.31.

Practical and Analytical Considerations

Despiteits ability to draft separate instructions for "pretext" and "mixed motive" cases, the
Committee observed that therewould be significant difficulty in deciding how to classify agiven case.
For example, it was not entirely clear that a plaintiff was entitled to a "mixed motive" instruction
merely by testifying asto "direct evidence" of discriminatory motivation. Moreover, the Committee
noted that the trial court's choice between a"mixed motive" instruction and a "pretext” instruction
would be extremely important because of the potentially dispositive difference in the burdens of
persuasion contained in these instructions. Consequently, the Committee formulated amodel set of
special interrogatoriesto elicit jury findingsunder both burdensof proof. SeeModel Instruction 5.92.

Whilethese special interrogatorieselicited all of the necessary informationto permit post-trial
analysisunder either a"mixed motive" or "pretext” standard, they admittedly were cumbersome and
potentially confusing. The Committee aso struggled with the logical basis for drawing a distinction
between "pretext" and "mixed motive" cases which, in turn, appeared to depend upon the type of
evidence offered by theplaintiff.> Indeed, in other contexts, the Committee has counsel ed against the
use of instructions that distinguish between direct and circumstantial evidence. See Model
Instruction 1.02.

By way of illustration, consider the following hypotheticals:

In Case No. 1, an age discrimination plaintiff relies exclusively upon "indirect evidence"
that he was terminated for excessive absenteeism while several younger employees with a
greater number of absences were not even disciplined by the employer.

In Case No. 2, the plaintiff relies on "direct evidence" by offering disputed testimony that
his supervisor referred to his age while dismissing him for excessive absenteeism, while the
undisputed evidence also shows that severa younger employees with the same number of
absences had been similarly dismissed.

Even though the claim in Case No. 2 seems considerably weaker than the clam in Case
No. 1, the plaintiff would be entitled to an "easier" burden of proof in Case No. 2, under
the pretext/mixed motive distinction. This peculiar result seemed to exemplify the
practical and logical problems created by a distinction between direct and indirect
evidence.
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The practical and logical problems created by the pretext/mixed motive distinction were
exacerbated when Congress passed the Civil Rights Act of 1991, Pub. L. No. 102-166, 105 Stat.
1071 (hereinafter "CRA of 91"). Inthisstatute, Congressauthorized jury trialsin Title V11 casesand,
more importantly from an instructional standpoint, legisatively overruled Price Waterhouse by
expressly mandating a motivating factor/same decision analytical format. See CRA of 91, § 107
(codified at 42 U.S.C. § 2000e-z(m) (1994)). Inturn, these legidlative changes suggested that there
could be further practical difficultiesin cases where arace discrimination plaintiff joined a " pretext”
claim under section 1981 and a claim under Title VII.

Alternative Approachesin " Disparate Treatment” Cases

Against this background, the Committee identified three choices for the "essentia elements”
instructionsin ADEA, § 1981, and 8§ 1983 cases. First, the Committee considered reverting to the
use of a "determining factor" standard in all of these cases. Second, the Committee considered
retention of separate essential elements instructions for pretext and mixed motive cases, along with
the set of special interrogatories for "borderling" cases. Third, the Committee considered adoption
of the motivating factor/same decision format in all cases.

Recommended Approach in " Disparate Treatment" Cases

Ultimately, the Committee decided to endorse the third option--the mixed motive/same
decision format--as the preferred method of instructing on the issue of liability in "disparate
treatment" casesfiled under the ADEA, § 1981 and § 1983.2 Inthe Committee's view, this approach
hasthe virtuesof uniformity, simplicity and consistency with Title VIl casesto which the Civil Rights
Act of 1991 applies.® Intheevent thetrial court optsto use a"determining factor" instruction or the
set of special interrogatoriesfor "borderline” cases, the Committee has retained sampl e instructions.
SeeModel Instructions5.91 (" determining factor” instruction), 5.92 (special interrogatories). It bears
emphasis that a proper set of instructions must be tailored for each individual case. Cf. Brown v.
Siites Concrete, Inc., 994 F.2d 553, 570 (8" Cir. 1993) (en banc) (Loken, J., dissenting from the
panel opinion, which was partialy reinstated and published as an appendix to the en banc opinion)
(criticizing use of model employment instructions without tailoring them for particular case).

Clearly, in Title VIl cases, a motivating factor/same decision instructional format is
appropriate. See Model Instructions 5.01, 5.01A.

It bears emphasis that a"motivating factor” finding in aTitle VII case establishes the
defendant's liability in a Title VII case, while the defendant in an ADEA, § 1981, or

8§ 1983 case may still prevail on the issue of liability if there is afavorable finding on the
"same decision” issue.
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5.00 DISPARATE TREATMENT CASESUNDER TITLE VII OF THE CIVIL RIGHTS
ACT OF 1964, ASAMENDED BY THE CIVIL RIGHTSACT OF 1991
I ntroductory Comment

Thefollowinginstructionsaredesigned for useinjury trialsunder Title VI of the Civil Rights
Act of 1964, asamended by the Civil Rights Act of 1991. Under the Civil Rights Act of 1991, which
was signed into law on November 22, 1991, plaintiffs may recover compensatory and punitive
damagesin "disparate treatment” cases under Title VII. In Fray v. Omaha World Herald Co., 960
F.2d 1370 (8th Cir. 1992), the Eighth Circuit held that section 101 of the 1991 amendments
(overruling Patterson v. McLean Credit Union, 491 U.S. 164 (1989)), did not apply retroactively to
cases pending at the time of their enactment. See also Huey v. Sullivan, 971 F.2d 1362 (8th Cir.
1992) (holding that section 114 of the 1991 Act authorizing interest on back pay, and section 113
allowing shifting of expert witness fees, are not retroactive).
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5.01 TITLE VII - DISPARATE TREATMENT - ESSENTIAL ELEMENTS

Y our verdict must befor plaintiff [and against defendant |* [on plaintiff's (sex)?
discrimination claim]® if all the following elements have been proved by the [(greater weight)
(preponderance)]* of the evidence:

First, defendant [discharged]® plaintiff; and

Second, plaintiff's (sex) was a motivating factor® in defendant's decision.

If either of the above elements has not been proved by the[(greater weight) (preponderance)]
of the evidence, your verdict must be for defendant and you need not proceed further in considering

thisclam.
Committee Comments

Thisinstruction is designed to submit the issue of liability in "disparate treatment” Title VI
cases that are subject to the amendments set forth in the Civil Rights Act of 1991. Prior to these
amendments, Title VIl cases were not jury-triable, Harmon v. May Broad. Co., 583 F.2d 410 (8th
Cir. 1978), and the liability standards depended upon whether the case was classified as a " pretext"
case or a"mixed motive' case. See Price Waterhousev. Hopkins, 490 U.S. 228 (1989). Under the
Civil Rights Act of 1991, these cases will be triableto ajury, see CRA of 91, § 102 (codified at 42
U.S.C. §1981a(c) (1994)), and, more importantly, the plaintiff prevails on the issue of liability if he
or she shows that discrimination was a "motivating factor” in the challenged employment decision.
See CRA of 91, § 107 (codified at 42 U.S.C. § 2000e-2(m) (1994)). Plaintiffs who prevail on the
issue of liability will be eligible for a declaratory judgment and attorney fees; however, they cannot
recover actual or punitive damages if the defendant shows that it would have made the same
employment decision irrespective of any discriminatory motivation. See CRA of 91, § 107 (codified
at 42 U.S.C. §2000e-5(g)(2)(B) (1994)); seeMode Instruction 5.01A ("samedecision” instruction).

It is unnecessary and inadvisable to instruct the jury regarding the three-step analysis of
McDonnell Douglas Corporation v. Green, 411 U.S. 792 (1973). See Grebin v. Soux Falls Indep.
School Dist. No. 49-5, 779 F.2d 18, 20-21 (8th Cir. 1985) (ADEA case). See generally Gilkerson
v. Toastmaster, Inc., 770 F.2d 133, 135 (8th Cir. 1985) (after all of the evidence has been presented,
inquiry should focus on ultimate issue of intentional discrimination, not on any particular step in the
McDonnell Douglas paradigm). Accordingly, this instruction is focused on the ultimate issue of
whether the plaintiff's protected characteristic was a "motivating factor" in the defendant's
employment decision.
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Notes on Use
! Use this phrase if there are multiple defendants.

2 Thisinstruction is designed for use in agender discrimination case. It must be modified if
the plaintiff is claiming discrimination on the basis of race, religion, or some other prohibited factor.

% The bracketed language should be inserted when the plaintiff submits more than one claim
to thejury.

* Select the bracketed language that corresponds to the burden-of-proof instruction given.

® This instruction is designed for use in a discharge case. In a"failure to hire," "failure to
promote,” or "demotion” case, the instruction must be modified. Where the plaintiff resigned but
clams a"congtructive discharge,” thisinstruction should be modified. See Model Instruction 5.93.

¢ The Committee believes that the term "motivating factor" may be of such common usage
that it need not be defined. If the jury has a question regarding this term, the following may be a
suitable definition: "The term 'motivating factor' means a consideration that moved the defendant
toward itsdecision." The phrase "afactor that played a part" also may be an appropriate substitute
for the phrase"motivating factor." See Estesv. Dick Smith Ford, Inc., 856 F.2d 1097, 1101 (8th Cir.
1988). But cf. Mt. Healthy City Sch. Dist. Bd. of Educ. v. Doyle, 429 U.S. 274, 287 (1977)
(equating "motivating factor" with "substantial factor").
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5.01A TITLE VII - DISPARATE TREATMENT -
"SAME DECISION" INSTRUCTION

If you find in favor of plaintiff under Instruction ! then you must answer the following

questionin the verdict form[s]: Hasit been proved by the[(greater weight) (preponderance)]? of the
evidence that defendant [would have discharged]? plaintiff regardless of [his/her] [sex]?

Committee Comments

If aplaintiff prevailson theissue of liability by showing that discrimination wasa"motivating
factor," the defendant nevertheless may avoid an award of damages or reinstatement by showing that
it would have taken the same action "in the absence of the impermissible motivating factor." See
CRA of 91, § 107 (codified at 42 U.S.C. 8 2000e-5(g)(2)(B) (1994)). Thisinstruction is designed
to submit this "same decision™ issue to the jury.

Notes on Use
LFill in the number or title of the essential elementsinstruction here.
2 Select the bracketed language that corresponds to the burden-of-proof instruction given.

® Thisinstruction is designed for use in a discharge case. In a"failure to hire," "failure to
promote” or "demotion™” case, the language within the brackets must be modified.

* Thisinstruction isdesigned for usein agender discrimination case. Thelanguagewithinthe
brackets must be modified if other forms of discrimination are alleged. The practica effect of a
decisioninfavor of plaintiff under Model Instruction 5.01, but in favor of defendant on this question
under Title VII, isajudgment for plaintiff and eigibility for an award of attorney fees but no actual
damages. The Committee takes no position on whether the judge should advisethejury or allow the
attorneys to argueto the jury the effect of adecision in favor of the defendant on the question set out
in this instruction.
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5.02 TITLE VII - DISPARATE TREATMENT - ACTUAL DAMAGES

If you find in favor of plaintiff under Instruction ' and if you answer "no" in response to
Instruction 2, then you must award plaintiff such sum as you find by the [(greater weight)
(preponderance)]® of the evidencewill fairly and justly compensate plaintiff for any damagesyou find
plaintiff sustained as adirect result of [describe defendant's decision - e.g., "defendant's decision to
discharge plaintiff"]. Plaintiff's claim for damages includes three distinct types of damages and you
must consider them separately:

First, you must determine the amount of any wages and fringe benefits' plaintiff would have
earned in [hig’her] employment with defendant if [he/she] had not been discharged on [fill in date of
discharge] through the date of your verdict,> minus the amount of earnings and benefits that plaintiff
received from other employment during that time.

Second, you must determine the amount of any future wages and fringe benefits plaintiff
would reasonably have earned in [hig/her] employment with defendant from the date of your verdict
through [specify cut-off date for any "front pay" award],® minus the amount of earnings and benefits
plaintiff will receive from other employment during that time.”

Third, you must determine the amount of any other damages sustained by plaintiff, such as
[list damages supported by the evidence].2 You must enter separate amounts for each type of
damages in the verdict form and must not include the same items in more than one category.®

[You are also instructed that plaintiff has a duty under the law to "mitigate” his’her damages
- that is, to exercise reasonable diligence under the circumstances to minimize his’her damages.
Therefore, if you find by the [(greater weight) (preponderance)] of the evidence that plaintiff failed
to seek out or take advantage of an opportunity that was reasonably availableto [him/her], you must
reduce [his’her] damages by the amount [he/she] reasonably could have avoided if [he/she] had
sought out or taken advantage of such an opportunity.]*°

[Remember, throughout your deliberations, you must not engage in any speculation, guess,
or conjecture and you must not award damages under this Instruction by way of punishment or

through sympathy.]**
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Committee Comments

The Civil Rights Act of 1991 makes three significant changes in the law regarding the
recovery of damagesin Title VI cases. First, the plaintiff prevailsontheissue of liability by showing
that unlawful discrimination wasa"motivating factor” in therelevant employment decision; however,
the plaintiff cannot recover any actua damagesif the employer showsthat it would have made the
same employment decision even in the absence of any discriminatory intent. See CRA of 91, § 107
(codified at 42 U.S.C. 8 2000e-2(9)(2)(B) (1994)). Second, the Civil Rights Act permitsthe plaintiff
to recover general compensatory damages in addition to the traditional employment discrimination
remedy of back pay and lost benefits. See CRA of 91, § 102 (codified at 42 U.S.C. § 1981a(a)
(1994)). Third, the Act expresdly limits the recovery of general compensatory damages to certain
dollar amounts, ranging from $50,000 to $300,000 depending upon the size of the employer. See
CRA of 91, 8 102 (codified at 42 U.S.C. § 1981a(b) (1994)).

This instruction is designed to submit the standard back pay formula of lost wages and
benefits reduced by interim earnings and benefits. See Fiedler v. Indianhead Truck Line, Inc., 670
F.2d 806, 808-09 (8th Cir. 1982). Thisinstruction may be modified to articulate the types of interim
earnings which should be offset against the plaintiff's back pay. For example, severance pay and
wages from other employment ordinarily are offset against aback pay award. See Krausev. Dresser
Indus., 910 F.2d 674, 680 (10th Cir. 1990); Cornetta v. United Sates, 851 F.2d 1372, 1381 (Fed.
Cir. 1988); Fariss v. Lynchburg Foundry, 769 F.2d 958, 966 (4th Cir. 1985). Unemployment
compensation, Socia Security benefits, and pension benefits ordinarily are not offset against a back
pay award. See Doyne v. Union Electric Co., 953 F.2d 447, 451-52 (8th Cir. 1992) (holding that
pension benefits area” collatera source benefit"); Dreyer v. Arco Chem. Co., 801 F.2d 651, 653 n.1
(3d Cir. 1986) (Social Security and pension benefits not deductible); Protos v. Volkswagen of Am.,
Inc., 797 F.2d 129, 138-39 (3d Cir. 1986) (unemployment benefits not deductible), overruled on
other grounds by Hazen Paper Co. v. Biggins, 507 U.S. 604, 615 (1993); Rasimas v. Michigan
Dep't of Mental Health, 714 F.2d 614, 626-27 (6th Cir. 1983) (same). But cf. Toledo v. Nobel-
Sysco, Inc., 892 F.2d 1481, 1493 (10th Cir. 1989) (deductibility of unemployment compensation is
within trial court's discretion); EEOC v. Enterprise Assn Steanfitters Local No. 638, 542 F.2d 579,
592 (2d Cir. 1976) (same). However, because Title V11, asamended by the Civil Rights Act of 1991,
no longer limits recovery of damages, the instruction permits the recovery of general damages for
pain, suffering, humiliation, and the like.

Because the law imposes a limit on general compensatory damages but does not limit the
recovery of back pay and lost benefits, the Committee believes that these types of damages must be
considered and assessed separately by thejury. Otherwise, if thejury awarded asingledollar amount,
it would be impossible to identify the portion of the award that was attributable to back pay and the
portion that was attributable to "general damages.” Asaresult, thetria court would not be ableto
determine whether the jury's award exceeded the statutory limit.
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In some cases, adiscrimination plaintiff may be eligible for front pay. Because front pay is
essentially an equitable remedy "in lieu of" reinstatement, this remedy traditionally has been viewed
as an issue for the court, not the jury. See MacDiss v. Valmont Indus., Inc., 856 F.2d 1054, 1060
(8th Cir. 1988); Newhousev. McCormick & Co., 110 F.3d 635, 641 (8" Cir. 1997). If thetrial court
submits the issue of front pay to the jury, the jury’s determination will be binding. See Doyne v.
Union Elec. Co., 953 F.2d 447, 451 (8" Cir. 1992) (ADEA case). Thisinstruction hasbeen designed
to permit the court to submit the issue of future lost wages and benefitsto the jury. Seeinfra Notes
on Use 6-7.

In Kramer v. Logan County Sch. Dist. No. R-1, 157 F.3d 620 (8" Cir. 1998), the court ruled
that “front pay is an equitable remedy excluded from the statutory limit on compensatory damages
provided for in [42 U.S.C.] § 1981a(b)(3).” Id. at 626. Accordingly, thisinstructionisdesigned to
icit findings asto three separate elements of damages: (1) back pay and past lost benefits; (2) front
pay and futurelost benefits, and (3) compensatory damages. With these separate findings, therecord
will be complete to permit the trial court to evaluate the relevant issues on a post-trial basis.

Although the Civil Rights Act of 1991 expressly limits the amount of compensatory and
punitive damages depending upon the size of the employer, section 102 of the Act expressly states
that the jury shall not be advised on any such limitation. Instead, the trial court will ssimply reduce
the verdict by the amount of any excess.

Noteson Use
L Fill in the number or title of the essential elements instruction here.
2 Fill in the number or title of the "same decision" instruction here.
3 Select the bracketed language that corresponds to the burden-of-proof instruction given.

*When certain benefits, such as employer-subsidized health insurance, are recoverable under
the evidence, thisinstruction may be modified to explain to the jury the manner in which recovery for
those benefits is to be calculated. Claims for lost benefits often present difficult issues as to the
proper measure of recovery. See Tolan v. Levi Srauss & Co., 867 F.2d 467, 470 (8th Cir. 1989)
(discussing different approaches). Some courts deny recovery for lost benefits unless the employee
purchased substitute coverage, in which casethe measure of damagesisthe employee's out-of -pocket
expenses. Syvock v. Milwaukee Boiler Mfg. Co., 665 F.2d 149, 161-62 (7th Cir. 1981); Pearcev.
Carrier Corp., 966 F.2d 958 (5th Cir. 1992). Other courts permit the recovery of the amount the
employer would have paid as premiums on the employee'sbehalf. See Farissv. Lynchburg Foundry
Co., 769 F.2d 958, 964-65 (4th Cir. 1985). The Committee expresses no view as to which approach
is proper. Thisinstruction aso may be modified to exclude certain items which were mentioned
during trial but are not recoverable because of an insufficiency of evidence or as a matter of law.
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> |n some cases, the defendant will assert some independent post-discharge reason - such as
aplant closing or sweeping reduction in force - as to why the plaintiff would have been terminated
inany event beforetrial. See, e.g., Cleverly v. Western Elec. Co., 450 F. Supp. 507, 511 (W.D. Mo.
1978), aff'd, 594 F.2d 638 (8th Cir. 1979). In those cases, this instruction must be modified to
submit thisissue for the jury's determination.

® If the issue of "front pay" is submitted to the jury, the trial court may decide to set atime
limit beyond which an award of future damages would be impermissibly speculative. See Hybert v.
Hearst Corp., 900 F.2d 1050, 1056-57 (7th Cir. 1990); Show v. Pillsbury Co., 650 F. Supp. 299,
300-01 (D. Minn. 1986) (ADEA caseinwhich front pay was limited to three years); see also Brooks
v. Woodline Motor Freight, Inc., 852 F.2d 1061, 1062 (8th Cir. 1988) (district court awarded front
pay in lieu of reinstatement; the amount of front pay awarded was determined by the district court
and was nearly identical to amount of back pay). But cf. Neufeld v. Searle Lab., 884 F.2d 335, 341
(8th Cir. 1989) (in age discrimination cases, if reinstatement is deemed by the court in its equitable
powersto beinappropriate, plaintiff ispresumptively entitled to front pay through normal retirement
age unless employer proves evidence to the contrary).

" Under the Civil Rights Act of 1991, it is unclear whether the "front pay" issue should be
submitted to the jury. On the one hand, front pay is essentially an equitable remedy "in lieu of"
reinstatement and, asaresult, it traditionally has been viewed as an issue for the court, not the jury.
See Doyne v. Union Elec. Co., 953 F.2d 447, 450-51 (8th Cir. 1992) (holding under ADEA that
decision of whether to award reinstatement or front pay was for the court but declining to decide
whether amount of front pay was decision for court or jury, stating: "Thiscircuit has not addressed
thisissue, and it isnot necessary to reach it in this case because the magistratejudge el ected to submit
the front pay issueto thejury. Once having done so, heisbound by thejury'sfinding, assuming there
is substantial evidence in support™); see also Tennes v. Massachusetts, 944 F.2d 372, 381 (7th Cir.
1991) ("Neither reinstatement nor front pay are mandatory relief for a prevailing plaintiff under the
ADEA; both lie within the discretion of the trial court after careful consideration of the particular
facts of the case."). But see Blake v. J.C. Penney Co., 706 F. Supp. 679, 680 (W.D. Ark. 1988)
(awarding reinstatement under ADEA, but noting that "both the determination of whether
reinstatement or front pay should be awarded, and, if front pay is the proper remedy, the amount of
such, isequitable and for the court to determine”) (citing Dickerson v. Deluxe Check Printers, Inc.,
703 F.2d 276 (8th Cir. 1983); Cleverly v. Western Elec. Co., 594 F.2d 638 (8th Cir. 1979)), aff'd
inpart, rev'din part, 844 F.2d 274 (8" Cir. 1990). However, § 102 of the Civil Rights Act of 1991
mentions "future pecuniary losses' as acomponent of "compensatory damages.” CRA of 91, § 102
(codified at 42 U.S.C. 8§ 1981a(b)(3) (1994)). Thisinstruction isdesigned to elicit ajury finding as
to thefront pay issue; however, the Committee takes no position on whether the amount of an award
of front pay isacourtissueor ajury issue. If theissue of front pay is submitted to thejury, thejury’s
determinationwill bebinding. Doynev. Union Elec. Co., 953 F.2d 447, 451 (8" Cir. 1992). If front
pay is awarded, it should be excluded from the statutory limit on compensatory damages provided
forin42 U.S.C. 8§ 1981a(b)(3). SeeKramer v. Logan County Sch. Dist. No. R-1, 157 F.3d 620, 625-
26 (8" Cir. 1998).
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8 Under the 1991 amendments to Title VI, a prevailing plaintiff may recover damages for
mental anguish and other personal injuries. The types of damages mentioned in 8§ 102 of the Civil
RightsAct of 1991 include"future pecuniary losses, emotiona pain, suffering, inconvenience, menta
anguish, loss of enjoyment of life, and other nonpecuniary losses.” CRA of 91, § 102 (codified at 42
U.S.C. §1981a(b)(3) (1994)). Seealso Model Instruction 4.51 for alist of some of those damages.

° If the issue of “front pay” is submitted to the jury, it should be distinguished from an award
of compensatory damages which are subject to the statutory cap. See Committee Comments, supra.
Accordingly, separate categories of damages must be identified.

19 This paragraph is designed to submit the issue of "mitigation of damages' in appropriate
cases. See Coleman v. City of Omaha, 714 F.2d 804, 808 (8th Cir. 1983); Fieldler v. Indianhead
Truck Line, Inc., 670 F.2d 806, 808-809 (8th Cir. 1982).

1 This paragraph may be given at the trial court's discretion.
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5.03 TITLE VII - DISPARATE TREATMENT - NOMINAL DAMAGES

If you find in favor of plaintiff under Instruction ! and if you answer "no" in responseto

2

Instruction , but you find that plaintiff's damages have no monetary value, then you must return

averdict for plaintiff in the nominal amount of One Dollar ($1.00).3
Committee Comments

Most employment discrimination cases involve lost wages and benefits. In some cases,
however, the jury may be permitted to return a verdict for only nomina damages. For example, if
the plaintiff was given severance pay and was ableto secure abetter paying job, the evidence may not
support an award of back pay, but may support an award of compensatory damages. Similarly, in
asexual harassment casein which the plaintiff doesnot suffer any lost wages or benefits, thejury may
find for the plaintiff but award no actual damages. Thisinstruction is designed to submit the issue
of nominal damages in appropriate cases.

Noteson Use

LFill in the number or title of the essential elements instruction (5.01) here.

2 Fill in the number or title of the "same decision” instruction (5.01A) here.

% One Dollar ($1.00) arguably isthe required amount in cases in which nominal damages are
appropriate. Nominal damages are appropriate when thejury isunable to place amonetary value on
the harm that the plaintiff suffered from the violation of hisrights. See Dean v. Civiletti, 670 F.2d
99, 101 (8th Cir. 1982) (Title VI1); cf. Cowans v. Wyrick, 862 F.2d 697-99 (8th Cir. 1988) (in

prisoner civil rights action, nominal damages are appropriate wherethe jury cannot place amonetary
value on the harm suffered by plaintiff); Haley v. Wyrick, 740 F.2d 12 (8th Cir. 1984).
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5.04 TITLE VII - DISPARATE TREATMENT - PUNITIVE DAMAGES

In addition to the damages mentioned in the other instructions, thelaw permitsthejury under
certain circumstances to award an injured person punitive damagesin order to punish the defendant
for some extraordinary misconduct and to serve as an example or warning to others not to engage
in such conduct.

If you find in favor of plaintiff under Instruction ! and if you answer "no" in responseto
Instruction 2, and if you find that defendant acted with malice or with reckless indifference to
plaintiff's right not to be discriminated against® on the basis of [his/her] (sex),* thenin addition to any
damages to which you find plaintiff entitled, you may, but are not required to, award plaintiff an
additional amount as punitive damagesif you find it is appropriate to punish the defendant or to deter
defendant and others from like conduct in the future. Whether to award plaintiff punitive damages,
and the amount of those damages, are within your discretion.

['Y ou may assess punitive damages against any or all defendants or you may refuse to impose
punitive damages. If punitive damages are assessed against more than one defendant, the amounts
assessed against such defendants may be the same or they may be different.]®

Committee Comments

Under the Civil Rights Act of 1991, a Title VII plaintiff may recover punitive damages by
showing that the defendant engaged in discrimination "with malice or with reckless indifference to
[his or her] federaly protected rights." See 42 U.S.C. § 1981a(b)(1) (1994); see also Model
Instruction 4.53 (punitive damages); Pacific Mut. Life Ins. Co. v. Hadlip, 499 U.S. 1 (1991); BMW
of North America, Inc. v. Gore, 517 U.S. 559 (1996).

Notes on Use

L Fill in the number or title of the essential elements ingtruction here.

2 Fill in the number or title of the "same decision" instruction here.

% Although afinding of discrimination ordinarily subsumesafinding of intentional misconduct,

this language is included to emphasize the threshold for recovery of punitive damages. Under the
Civil Rights Act of 1991, the standard for punitive damages is whether the defendant acted "with
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malice or with reckless indifference to the [plaintiff's] federally protected rights.: CRA of 91, § 102
(codified at 42 U.S.C. § 1981a(b)(1) (1994)).

* Thisinstruction is designed for use in a gender discrimination case. It must be modified if
other forms of discrimination are aleged.

® The bracketed language is available for useif punitive damage claims are submitted against
more than one defendant.
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5.05 TITLE VII - DISPARATE TREATMENT - VERDICT FORM
VERDICT
Note: Complete the following paragraph by writing in the name required by your verdict.

On the [(sex)* discrimination]? claim of plaintiff [Jane Dog], [as submitted in Instruction
2, we find in favor of:

(Plaintiff Jane Doe) or (Defendant XY Z, Inc.)

Note: Answer the next question only if the abovefinding isin favor of plaintiff. If the abovefinding
isin favor of defendant, have your foreperson sign and date this form because you have
completed your deliberations on this claim.

Hasit been proved by the [(greater weight) (preponderance)]* of the evidence that defendant
would have discharged plaintiff regardless of [his/her] (sex)?

Yes No
(Mark an " X" in the appropriate space)

Note: Completethefollowing paragraphsonly if your answer to the preceding questionis"no." If
you answered "yes' to the preceding question, have your foreperson sign and date thisform
because you have completed your deliberations on this claim.

We find plaintiff's lost wages and benefits through the date of this verdict to be:

$ (stating the amount or, if none, write the word "none").

[Wefind plaintiff'sfuturelost wagesand benefitsfrom the date of thisverdict through [specify

cut-off date for any "front pay" award] to be:
$ (stating the amount [or, if none, write the word "none").]®
We find plaintiff's other damages, excluding past and future lost wages and benefits, to be:

$ (stating the amount [or, if you find that plaintiff's damages do not have
amonetary value, write in the nominal amount of One Dollar ($1.00)]).
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[We assess punitive damages against defendant, as submitted in Instruction , asfollows:
$ (stating the amount or, if none, write the word "none").]’
Foreperson
Dated:
Noteson Use

! This verdict form is designed for use in a gender discrimination case. It must be modified
if the plaintiff is claiming discrimination based on race, religion, or some other prohibited factor.

2 The bracketed phrase should be submitted when the plaintiff submits multiple claimsto the
jury.

% The number or title of the "essential elements” instruction may beinserted here. See Model
Instruction 5.01.

* This question submits the "same decision” issue to the jury. See Model Instruction 5.01A.
® Select the bracketed language that corresponds to the burden-of-proof instruction given.

® This paragraph should beincludedif thetrial court decidesto submit theissue of "front pay"
to the jury. See Committee Comments, Model Instruction 5.02.

’ This paragraph should be included if the evidence is sufficient to support an award of
punitive damages. See Model Instruction 5.04.
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5.10 DISPARATE TREATMENT CASESUNDER THE AGE
DISCRIMINATION IN EMPLOYMENT ACT ("ADEA")
I ntroductory Comment

The following instructions are designed for use in "disparate treatment” cases brought
pursuant to the Age Discrimination in Employment Act. Intheinterestsof smplicity and uniformity,
the model instruction on theissue of liability utilizes amotivating-factor/same-decision format for all
cases. See Introductory Note to Section 5. Nevertheless, if thetrial court believesit is appropriate
to distinguish between a mixed motive case and a pretext case, Model Instruction 5.91 contains a
sample pretext instruction. Moreover, if thetrial court isinclined to adhereto apretext/mixed motive
distinction but cannot determine how to categorize aparticular case, Model Instruction 5.92 contains
a set of specid interrogatories designed to elicit a complete set of findings for post-trial analysis.
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5.11 ADEA - DISPARATE TREATMENT - ESSENTIAL ELEMENTS

Your verdict must be for plaintiff [and against defendant |* [on plaintiff's age
discrimination claim]? if all the following elements have been proved by the [(greater weight) or
(preponderance)]® of the evidence:

First, defendant [discharged]* plaintiff; and

Second, plaintiff's age was a motivating factor® in defendant's decision.

However, your verdict must befor defendant if any of the above elementshasnot been proved
by the [(greater weight) or (preponderance)] of the evidence, or if it has been proved by the [(greater
weight) or (preponderance)] of the evidence that defendant would have [discharged] plaintiff
regardless of [hig'her] age.

Committee Comments

This instruction is designed to submit the issue of liability in "disparate treatment” cases
brought pursuant to the Age Discrimination in Employment Act, 29 U.S.C. 88 621-634 (1994). The
burden-shifting analysis used in this instruction had been adopted by the Supreme Court in "mixed
motive" cases under both Title VII and 42 U.S.C. 8 1983. Price Waterhouse v. Hopkins, 490 U.S.
228 (1989); Mt. Healthy City Sch. Dist. Bd. of Educ. v. Doyle, 429 U.S. 274, 286-87 (1977).
Moreover, asimilar burden-shifting approach has been legidatively adopted in al Title VII cases by
virtue of the Civil Rights Act of 1991. See Introductory Note to Section 5.

To be sure, thereis an important difference between Title VII cases and ADEA casesin the
use of thisformat. In Title VII cases, the plaintiff prevails on the issue of liability by showing that
discrimination was a "motivating factor” in the challenged employment decision, and a finding that
the employer would have made the "same decision” in the absence of any discriminatory motive
precludes an award of damages or reinstatement, but does not preclude an award of attorney feesor
equitablerelief. 1nan age discrimination case, however, afinding that the employer would have made
the "same decision” means that the defendant prevails on all issues.

At the court's option, ashort statement which definesthe Age Discrimination in Employment
Act may be included at the beginning of thisinstruction or as a separate instruction. The following
language, based on Grebin v. Soux Falls Indep. Sch. Dist. No. 49-5, 779 F.2d 18, 20 n.1 (8th Cir.
1985), is recommended:

Under the Age Discrimination in Employment Act, it isunlawful for an employer to make an
employment decision on the basis of an individua's age when that individua isover 40 years
old.
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Notes on Use
! Use this phrase if there are multiple defendants.

2 The bracketed language should be inserted when the plaintiff submits more than one claim
to thejury.

% Select the bracketed language which corresponds to the burden-of-proof instruction given.

* This instruction is designed for use in a discharge case. In a"failure to hire," "failure to
promote,” or "demotion" case, the instruction must be modified. Where the plaintiff resigned but
clamsa"congtructive discharge,” thisinstruction should be modified. See Model Instruction 5.93.

®> The Committee believes that the term "motivating factor" may be of such common usage
that it need not be defined. If the jury has a question regarding this term, the following may be a
suitable definition: "The term 'motivating factor' means a consideration that moved the defendant
toward itsdecision." The phrase "afactor that played a part" also may be an appropriate substitute
for the phrase"motivating factor." See Estesv. Dick Smith Ford, Inc., 856 F.2d 1097, 1101 (8th Cir.
1988). But cf. Mt. Healthy City Sch. Dist. Bd. of Educ. v. Doyle, 429 U.S. 274, 287 (1977)
(equating "motivating factor" with "substantial factor").
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5.12 ADEA - DISPARATE TREATMENT - ACTUAL DAMAGES

If you find infavor of plaintiff [under Instruction ___,]* then you must award plaintiff such
sum as you find by the [(greater weight) or (preponderance)]? of the evidence will fairly and justly
compensate plaintiff for any wages and fringe benefits® you find plaintiff would have earned in
[his/her] employment with defendant if [he/she] had not been discharged on [fill in date of discharge],
minus the amount of earnings and benefits from other employment received by plaintiff during that
time.

[You are also instructed that plaintiff has a duty under the law to "mitigate” [his/her]
damages--that is, to exercise reasonable diligence under the circumstances to minimize [his/her]
damages. Therefore, if you find by the [(greater weight) or (preponderance)] of the evidence, that
plaintiff failed to seek out or take advantage of an opportunity that was reasonably available to
[him/her], you must reduce [his/her] damages by the amount of the wages and fringe benefits[he/she]
reasonably would have earned if [he/she] had sought out or taken advantage of such an opportunity.]*

[Remember, throughout your deliberations, you must not engage in any speculation, guess,
or conjecture and you must not award damages under this Instruction by way of punishment or

through sympathy.]®
Committee Comments

The goal of adamages award in an age discrimination caseisto put the plaintiff in the same
economic position hewould have beenin but for the unlawful employment decision. Thisinstruction
isdesigned to submit the standard back pay formulaof lost wages and benefitsminusinterim earnings
and benefits. See Fiedler v. Indianhead Truck Line, Inc., 670 F.2d 806, 808 (8th Cir. 1982).

Thisinstruction may be modified to articulate the types of interim earnings which should be
offset against theplaintiff'sback pay. For example, severance pay and wagesfrom other employment
ordinarily are offset against aback pay award. SeeKrausev. Dresser Indus,, Inc., 910 F.2d 674, 680
(10th Cir. 1990); Cornetta v. United Sates, 851 F.2d 1372, 1381 (Fed. Cir. 1988); Fariss v.
Lynchburg Foundry, 769 F.2d 958, 966 (4th Cir. 1985). Unemployment compensation, Social
Security benefits, and pension benefits ordinarily are not offset against aback pay award. See Doyne
v. Union Electric Co., 953 F.2d 447, 451-52 (8th Cir. 1992) (holding that pension benefits are a
"collateral source benefit"); Dreyer v. Arco Chem. Co., 801 F.2d 651, 653 n.1 (3d Cir. 1986) (Social
Security and pension benefits not deductible); Protosv. Volkswagen of Am,, Inc., 797 F.2d 129, 138-
39 (3d Cir. 1986) (unemployment benefits not deductible); Rasimas v. Michigan Dep’'t of Mental
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Health, 714 F.2d 614, 627 (6th Cir. 1983) (same). But cf. Toledo v. Nobel-Sysco, Inc., 892 F.2d
1481, 1493 (10th Cir. 1989) (deductibility of unemployment compensation is within trial court's
discretion); EEOC v. Enterprise Assn SteanfittersLocal No. 638, 542 F.2d 579, 592 (2d Cir. 1976)
(same).

In many cases, thelargest element of damages sought by an age discrimination plaintiff isfront
pay. Becausefront pay isessentially an equitable remedy "inlieu of" reinstatement, theissue of front
pay traditionally has been reserved for the court, not the jury. See MacDiss v. Valmont Indus., Inc.,
856 F.2d 1054, 1060 (8th Cir. 1988). But cf. Committee Comments, Model Instruction 5.02 (front
pay may be a jury issue in Title VII cases under the Civil Rights Act of 1991); Doyne v. Union
Electric Co., 953 F.2d 447, 451 (8th Cir. 1992) (where judge submits front pay issueto jury, jury's
determination was binding).

This instruction is designed to encompass a situation where the defendant asserts some
independent post-discharge reason--such as a plant closing or sweeping reduction in force--why the
plaintiff would have been terminated in any event before trial. See, e.g., Cleverly v. Western Elec.
Co., 450 F. Supp. 507, 511 (W.D. Mo. 1978), aff'd, 594 F.2d 638 (8th Cir. 1979). Nevertheless, the
trial court may give a separate instruction which submits this issue in more direct terms.

Notes on Use
! Insert the number or title of the "essential elements" instruction here.
2 Select the bracketed language that corresponds to the burden-of-proof instruction given.

3When certain benefits, such asempl oyer-subsidized healthinsurance benefits, arerecoverable
under the evidence, this instruction may be modified to explain to the jury the manner in which
recovery for those benefitsisto be calculated. Claimsfor lost benefits often present difficult issues
asto the proper measure of recovery. See Tolanv. Levi Srauss & Co., 867 F.2d 467, 470 (8th Cir.
1989) (discussing different approaches). Some courts deny recovery for lost benefits unless the
employee purchases substitute coverage, in which case the measure of damagesisthe employee'sout-
of-pocket expenses. Syvock v. Milwaukee Boiler Mfg. Co., 665 F.2d 149, 161 (7th Cir. 1981);
Pearce v. Carrier Corp., 966 F.2d 958 (5th Cir. 1992). Other courts permit the recovery of the
amount the employer would have paid as premiums on the employee's behaf. See Fariss v.
Lynchburg Foundry, 769 F.2d 958, 964-65 (4th Cir. 1985). The Committee expresses no view as
to which approach is proper. Thisinstruction also may be modified to exclude certain items which
were mentioned during trial but are not recoverable because of an insufficiency of evidence or as a
matter of law.

* This paragraph is designed to submit the issue of "mitigation of damages' in appropriate
cases. See Coleman v. City of Omaha, 714 F.2d 804, 808 (8th Cir. 1983).
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® This paragraph may be given at the trial court's discretion.
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5.13 ADEA - DISPARATE TREATMENT - NOMINAL DAMAGES
[Nominal damages normally are not allowed in ADEA disparate treatment cases.
Committee Comments

Recoverable damagesin ADEA casesarelimited tolost wagesand benefitsand in most cases,
it will be undisputed that plaintiff has some actual damages. Although case law does not clearly
authorize this remedy in age discrimination cases, a nominal damage instruction may be considered
in appropriate cases. For example, if the plaintiff was given six months severance pay and failed to
secure subsequent employment during that period, thejury may find that an award of actual damages
would be inappropriate because of the plaintiff's "failure to mitigate.”

In an "age harassment" case where the plaintiff claimsthat he or shewastransferred to aless
desirable position, but admitstherewasno lossin pay or benefits, the primary remedy at stake would
be an injunction returning the plaintiff to hisor her prior position. Similarly, in adischarge casesin
which it is undisputed that the plaintiff suffered no actual damages, because he or she was able to
secure immediately a better paying job, the primary remedy at stake would be reinstatement. Given
the "equitable" nature of injunctive relief and reinstatement, these relatively rare cases should not be
tried to ajury since thereisno claim for legal relief. See generally EEOC v. Emory Univ., 47 Fair
Empl. Prac. Cas. (BNA) 1770, 1771, 1998 WL 156247 at *2 (N.D. Ga. 1988); McClaren v. Emory
Univ., 705 F. Supp. 563, 568 (N.D. Ga. 1988). Most casesthat allow nominal damages just assume
they are permissiblewithout much discussion of theissue. Seee.g., Drezv. E.R. Squibb & Sons, Inc.,
674 F. Supp. 1432, 1438 (D. Kan. 1987) (ADEA); Graefenhain v. Pabst Brewing Co., 670 F. Supp.
1415, 1416 (E.D. Wis. 1987) (ADEA).

If nominal damages are submitted, the verdict form must permit thejury to make that finding.
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5.14 ADEA - DISPARATE TREATMENT - WILLFULNESS

If you find in favor of plaintiff under Instruction __,* then you must decide whether the
conduct of defendant was "willful." Y ou must find defendant's conduct waswillful if you find by the
[(greater weight) or (preponderance)]? of the evidence that, when defendant [discharged]® plaintiff,
defendant knew [the discharge] wasin violation of the federal law prohibiting age discrimination, or

acted with reckless disregard of that law.
Committee Comments

Thisinstructionisbased on TransWorld Airlines, Inc. v. Thurston, 469 U.S. 111 (1985); see
also Gilkersonv. Toastmaster, Inc., 770 F.2d 133, 137 n.2 (8th Cir. 1985). InThurston, a"disparate
impact" case, the Court held that a "willfulness’ finding and the corresponding imposition of
liquidated damages should serve the same purpose as punitive damages--that is, to punish
extraordinary misconduct and deter the defendant and others from similar conduct. See 469 U.S. at
125. Following Thurston, appellate courts have utilized the "knowledge or reckless disregard"
standard in "disparate treatment” cases and, perhaps more importantly, have restricted the recovery
of liquidated damagesin ADEA cases. See e.g., Washburn v. Kansas City Life Ins. Co., 831 F.2d
1404, 1410 (8th Cir. 1987); Gilkerson, 770 F.2d at 137.

Becausethe standard for liability in adisparate treatment caseis "intentional discrimination,”
it is arguable that a finding of liability should automatically support submission of the "willfulness'
issue. Nevertheless, in Blake v. J.C. Penney Co., 894 F.2d 274 (8th Cir. 1990), the court upheld a
jury finding of liability yet overturned an award of liquidated damages, explaining that this additional
remedy isinapplicable where the evidence merely permitted an inference of agebias. Seeid. at 280.
Similarly, in Bethea v. Levi Strauss & Co., 827 F.2d 355 (8th Cir. 1987), the court suggested that a
"willfulness' finding requires proof of "outrageous' conduct by the employer. Seeid. at 359. In
Tolan v. Levi Srrauss & Co., 867 F.2d 467, 471 (8th Cir. 1989), the court, quoting MacDiss V.
Valmont Industries., Inc., 856 F.2d 1054, 1061 (8" Cir. 1988), indicated that a"willfulness’ finding
requires evidence of a"consciousintent to violate the law," whilein Neufeld v. Searle Laboratories,
884 F.2d 335, 340 (8th Cir. 1989), the court indicated that "direct evidence" of age biaswill support
awillfulness finding. But cf. Williams v. Valentec Kisco, Inc., 964 F.2d 723, 729 (8th Cir. 1992)
(holding that direct evidencewassufficient to support finding of liability but not "willfulness’ finding).

The effect of a"willfulness' finding is the imposition of liquidated damages in an additional
amount equal to the plaintiff'sactual damages. See29 U.S.C. § 626(b) (1994). The Committeetakes
no position on whether the judge should advise the jury or alow the attorneys to argue to the jury
the effect of adecision in favor of the defendant on the question set out in this instruction.
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Noteson Use
! Insert the number or title of the "essential elements" instruction here.
2 Select the bracketed language which corresponds to the burden-of-proof instruction given.
® Thisinstruction is designed for use in a discharge case. In a"failure to hire," "failure to

promote,” or "demotion” case, or where the plaintiff resigned but claims he was "constructively
discharged,” the instruction must be modified.
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5.15 ADEA - DISPARATE TREATMENT - VERDICT FORM
VERDICT
Note: Complete this form by writing in the names required by your verdict.

On the [age discrimination]® claim of plaintiff [John Dog], [as submitted in Instruction
12, we find in favor of

(Plaintiff John Doe) or (Defendant XY Z, Inc.)
Note: Complete the following paragraphs only if the above finding is in favor of plaintiff.
If the above finding isin favor of defendant, have your foreperson sign and date this
form because you have completed your deliberation on this claim.

We find plaintiff's damages to be:

$ (stating the amount or, if none, write the word
"none").?
Woas defendant's conduct "willful" asthat term is defined in Instruction *
Yes No

(Place an " X" in the appropriate space.)

Foreperson
Dated:
Notes on Use
! The bracketed language should be included when the plaintiff submits multiple claimsto the
jury.

2 The number or title of the "essential elements’ instruction should be inserted here.

% This paragraph must be modified if the issue of nomina damages is submitted. But see
Committee Comments, Model Instruction 5.13.
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* The number or title of the instruction defining "willfulness' should be inserted here. See
Model Instruction 5.14.
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5.20 RACE DISCRIMINATION CASESUNDER 42 U.S.C. § 1981
I ntroductory Comment

Section 1981 of Title 42, United States Code, which prohibits race discrimination in the
making and enforcement of contracts, provides a cause of action for race discrimination in
employment clams. Johnson v. Railway Express Agency, Inc., 421 U.S. 454 (1975); see also
Swapshire v. Baer, 865 F.2d 948 (8th Cir. 1989). Race discrimination claimants often join claims
under § 1981 with claimsunder TitleVII because § 1981, unlikeTitle V11, doesnot limit therecovery
of compensatory and punitive damages. If the plaintiff joinsajury-triable claim under Title VIl with
a 8§ 1981 claim, the Committee recommends the use of the 5.01 series of instructions and
accompanying verdict form. Although there is a distinction between Title VIl and § 1981 in terms
of the threshold for liability, the 5.01 series of instructions will yield al of the required findings for
a§ 1981 case.

In Patterson v. McLean Credit Union, 491 U.S. 164 (1989), the Supreme Court restricted
the applicability of § 1981 in the employment context to claims arising out of the formation of the
employment relationship--in other words, hiring claims and some types of promotion claims. See
Foster v. University of Arkansas, 938 F.2d 111, 113 (8th Cir. 1991); Taggart v. Jefferson County
Child Support Enforcement Unit, 935 F.2d 947 (8th Cir. 1991). However, Patterson was
legidatively overruled by the Civil Rights Act of 1991, which expressy provides that discharge and
harassment claims may be brought under 8 1981. In Fray v. Omaha World Herald Co., 960 F.2d
1370 (8th Cir. 1992), the Eighth Circuit held that section 101 of the 1991 amendments (overruling
Patterson), did not apply retroactively to cases pending at thetime of their enactment. Seealso Huey
v. Sullivan, 971 F.2d 1362 (8th Cir. 1992) (holding that section 114 of the 1991 Act authorizing
interest on back pay, and section 113 allowing shifting of expert witness fees, are not retroactive),
cert. denied, 511 U.S. 1068 (1994).

The following instructions are designed for use in al cases brought pursuant to 42 U.S.C.
§1981. Intheinterests of smplicity and uniformity, the model instruction on the issue of liability
utilizes amotivating-factor/same-decision format for all cases. See Introductory Note to Section 5.
Nevertheless, if the tria court believes it is appropriate to distinguish between a mixed motive case
and a pretext case, Model Instruction 5.91 contains a sample pretext instruction. Moreovey, if the
trial court is inclined to adhere to a pretext/mixed motive distinction but cannot determine how to
categorize aparticular case, Model Instruction 5.92 contains a set of special interrogatoriesdesigned
to elicit a complete set of findings for post-trial analysis.
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521 42U.S.C. §1981 - RACE DISCRIMINATION - ESSENTIAL ELEMENTS

Y our verdict must be for plaintiff [and against defendant |* [on plaintiff's race
discrimination claim]? if all the following elements have been proved by the [(greater weight) or
(preponderance)]® of the evidence:

First, defendant [failed to hire]* plaintiff; and

Second, plaintiff's race was a motivating factor® in defendant's decision.

However, your verdict must befor defendant if any of the above elementshasnot been proved
by the [(greater weight) or (preponderance)] of the evidence, or if it has been proved by the [(greater
weight) or (preponderance)] of the evidence that defendant would have decided not to [hire] plaintiff

regardless of [hig/her] race.
Committee Comments

To prevail under § 1981, the plaintiff must establish intentional race discrimination.
Swapshire v. Baer, 865 F.2d 948, 952 (8th Cir. 1989) (citing General Building Contractors Assn
v. Pennsylvania, 458 U.S. 375, 391 (1982)). Consistent with its approach in age discrimination
cases, the Committee recommends the use of a motivating-factor/same-decision instruction in al
81981 cases. See Introductory Note to Section 5; Committee Comments, Model Instruction 5.11.
Under this approach, the jury must determine whether discrimination was a causa factor in the
challenged employment decision, although therisk of nonpersuasion onthisissueultimately restswith
the defendant.

Notes on Use
! Use this phrase if there are multiple defendants.

2 The bracketed language should be inserted when the plaintiff submits more than one claim
to thejury.

% Select the bracketed language which corresponds to the burden-of-proof instruction given.
* Thisinstruction is designed for usein a "failure to hire" case. In adischarge or "failureto
promote" case, the instruction must be modified. In "constructive discharge" cases, see Model

Instruction 5.93.

®> The Committee believes that the term "motivating factor" may be of such common usage
that it need not be defined. If the jury has a question regarding this term, the following may be a
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suitable definition: "The term 'motivating factor' means a consideration that moved the defendant
toward itsdecision." The phrase "afactor that played a part" also may be an appropriate substitute
for the phrase"motivating factor." See Estesv. Dick Smith Ford, Inc., 856 F.2d 1097, 1101 (8th Cir.
1988)., superceded by Price Waterhouse v. Hopkins, 490 U.S. 228 (1989). But cf. Mt. Healthy City
School Dist. v. Doyle, 429 U.S. 274, 287 (1977) (equating "motivating factor” with "substantial
factor").
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522 42U.S.C. 81981 - RACE DISCRIMINATION - ACTUAL DAMAGES

If you find in favor of plaintiff [under Instruction %, then you must award plaintiff such
sum as you find by the [(greater weight) or (preponderance)]? of the evidence will fairly and justly
compensate [him/her] for damages you find [he/she] sustained as a direct result of defendant's
conduct as described in Instruction _ .* Damages include wages or fringe benefits you find
plaintiff would have earned in [his/her] employment with defendant if [he/she] had not been
discharged on (fill in date of discharge), minus the amount of earnings and benefits from other
employment received by plaintiff during that time.]* Damages also may include [list damages
supported by the evidence].*

[You are also instructed that plaintiff has a duty under the law to "mitigate” [his/her]
damages--that is, to exercise reasonable diligence under the circumstances to minimize [his/her]
damages. Therefore, if you find by the [(greater weight) or (preponderance)] of the evidence that
plaintiff failed to seek out or take advantage of an opportunity that was reasonably available to
[him/her], you must reduce [ his/her] damagesby the amount of the wages and fringe benefits plaintiff
reasonably could have earned if [he/she] had sought out or taken advantage of such an opportunity.]®

[Remember, throughout your deliberations, you must not engage in any speculations, guess,

or conjecture and you must not award any damages by way of punishment or through sympathy.]®
Committee Comments

This instruction is designed to submit the standard back pay formula of lost wages and
benefits minus interim earnings and benefits. See Fiedler v. Indianhead Truck Line, Inc., 670 F.2d
806, 808 (8th Cir. 1982). Moreover, because § 1981 is open-ended in the types of damages which
may be recovered, thisinstruction also permits the recovery of general damages for pain, suffering,
humiliation, and the like. See Patterson v. McLean Credit Union, 491 U.S. 164, 182 n.4 (1989).
Unlike Title VII cases under the Civil Rights Act of 1991, there is no "cap" on damages under
§1981.

In some cases, arace discrimination plaintiff may be eligiblefor front pay. Because front pay
is essentially an equitable remedy "in lieu of" reinstatement, the issue of front pay traditionally has
beenreserved for thetrial court, not thejury. SeeMacDiss v. Valmont Indus., 856 F.2d 1054, 1060
(8th Cir. 1988). But cf. Committee Comments, Moddl Instruction 5.02 (front pay may beajury issue
in Title VII cases under the Civil Rights Act of 1991); Doyne v. Union Electric Co., 953 F.2d 447,
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451 (8th Cir. 1992) (jury's determination was binding where judge submitted issue of front pay to
jury).

This instruction may be modified to articulate the types of interim earnings which should be
offset against the plaintiff'sback pay. For example, severance pay and wagesfrom other employment
ordinarily are offset against a back pay award. See Krause v. Dresser Indus., 910 F.2d 674, 680
(10th Cir. 1990); Cornetta v. United Sates, 851 F.2d 1372, 1381 (Fed. Cir. 1988); Fariss v.
Lynchburg Foundry, 769 F.2d 958, 966 (4th Cir. 1985). Unemployment compensation, Social
Security benefits or pension benefits ordinarily are not offset against aback pay award. See Doyne
v. Union Electric Co., 953 F.2d 447, 451 (8th Cir. 1992) (holding that pension benefits are a
"collateral source benefit"); Dreyer v. Arco Chemical Co., 801 F.2d 651, 653 n.1 (3d Cir. 1986)
(Social Security and pension benefits not deductible), cert. denied, 480 U.S. 906 (1987); Protos v.
Volkswagen of America, Inc., 797 F.2d 129, 138-39 (3d Cir.) (unemployment benefits not
deductible), cert. denied, 479 U.S. 972 (1986); Rasimas v. Michigan Dep’t of Mental Health, 714
F.2d 614, 626 (6th Cir. 1983) (same), cert. denied, 466 U.S. 950 (1984). But cf. Blum v. Witco
Chemical Corp., 829 F.2d 367, 374 (3d Cir. 1987) (pension benefits received as a result of
subsequent employment considered in offsetting damages award); Toledo v. Nobel-Sysco, Inc., 892
F.2d 1481, 1493 (10th Cir. 1989) (deductibility of unemployment compensationiswithintrial court's
discretion), cert. denied, 495 U.S. 948 (1990); Horn v. Duke Homes, 755 F.2d 599, 607 n.12 (7th
Cir. 1985) (same); EEOC v. Enterprise Ass n SeanfittersLocal No. 638, 542 F.2d 579, 592 (2d Cir.
1976) (same), cert. denied, 430 U.S. 911 (1977).

This instruction is designed to encompass a situation where the defendant asserts some
independent post-discharge reason--such as a plant closing or sweeping reduction in force--why the
plaintiff would have been terminated in any event before trial. See, e.g., Cleverly v. Western Elec.
Co., 450 F. Supp. 507 (W.D. Mo. 1978), aff'd, 594 F.2d 638 (8th Cir. 1979). Nevertheless, thetrid
court may give a separate instruction which submits this issue in more direct terms.

Notes on Use
! Insert the number or title of the "essential elements" instruction here.
2 Select the bracketed language which corresponds to the burden-of-proof instruction given.

3When certain benefits, such asempl oyer-subsidized healthinsurance benefits, arerecoverable
under the evidence, this instruction may be modified to explain to the jury the manner in which
recovery for those benefitsisto be calculated. Claimsfor lost benefits often present difficult issues
asto the proper measure of recovery. See Tolanv. Levi Srauss & Co., 867 F.2d 467, 470 (8th Cir.
1989) (discussing different approaches). Some courts deny recovery for lost benefits unless the
employee purchases substitute coverage, in which case the measure of damagesisthe employee'sout-
of-pocket expenses. Syvock v. Milwaukee Boiler Mfg. Co., 665 F.2d 149, 161 (7th Cir. 1981),
overruled on other grounds, 860 F.2d 834 (7" Cir. 1988); Pearce v. Carrier Corp., 966 F.2d 958
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(5th Cir. 1992). Other courts permit the recovery of the amount the employer would have paid as
premiums on the employee'sbehalf. Fariss, 769 F.2d at 964-65. The Committee expresses no view
astowhich approachisproper. Thisinstruction also may be modified to exclude certainitemswhich
were mentioned during trial but are not recoverable because of an insufficiency of evidence or as a
matter of law.

*In 8§ 1981 cases, aprevailing plaintiff may recover damages for mental anguish, damage to
reputation, or other personal injuries. See Wilmington v. J.I. Case Co., 793 F.2d 909, 921 (8th Cir.
1986). The specific e ements of damages set forth in thisinstruction are smilar to those found in the
Civil Rights Act of 1991. See42 U.S.C. § 1977A(b)(3). See Modé Instruction 5.02 n.8.

® This paragraph is designed to submit the issue of "mitigation of damages' in appropriate
cases. See Coleman v. City of Omaha, 714 F.2d 804, 808 (8th Cir. 1983).

® This paragraph may be given at the trial court's discretion.
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5.23 42U.S.C. §1981 - RACE DISCRIMINATION - NOMINAL DAMAGES

If you find infavor of plaintiff under Instruction ! but you find that plaintiff's damages
have no monetary value, then you must return a verdict for plaintiff in the nominal amount of One
Dollar ($1.00).?

Committee Comments

Most employment discrimination cases involve lost wages and benefits. In some cases,
however, the jury may be permitted to return a verdict for only nominal damages. For example, if
the plaintiff was given severance pay and was ableto secure abetter paying job, the evidence may not
support an award of back pay, but may support an award of compensatory damages. Thisinstruction
is designed to submit the issue of nominal damages in appropriate cases.

If nominal damages are submitted, the verdict form must contain a line where the jury can
make that finding.

Anaward of nominal damages can support apunitive damage award. See Goodwinv. Circuit
Court of &. Louis County, 729 F.2d 541, 548 (8th Cir. 1984) (8 1983 case).

Notes on Use
! Insert the number or title of the "essential elements’ instruction here.

2 One Dollar ($1.00) arguably isthe required amount in cases in which nominal damages are
appropriate. Nominal damages are appropriate when thejury isunable to place amonetary value on
the harm that the plaintiff suffered from the violation of hisrights. Cf. Cowansv. Wyrick, 862 F.2d
697 (8th Cir. 1988) (in prisoner civil rights action, nominal damages are appropriate where the jury
cannot place amonetary value on the harm suffered by plaintiff); Haley v. WArick, 740 F.2d 12 (8th
Cir. 1984).
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5.24 42 U.S.C. §1981 - RACE DISCRIMINATION - PUNITIVE DAMAGES

In addition to actual damages, the law permitsthejury under certain circumstancesto award
the injured person punitive damages in order to punish the defendant for some extraordinary
misconduct and to serve as an example or warning to others not to engage in such conduct.

If you find in favor of plaintiff and against defendant [name], [and if you find by the [(greater
weight) or (preponderance)]* of the evidence that plaintiff's firing was motivated by evil motive or
intent, or that defendant was calloudly indifferent to plaintiff's rights,]* then, in addition to any other
damages to which you find plaintiff entitled, you may, but are not required to, award plaintiff an
additional amount as punitive damagesif you find it is appropriate to punish the defendant or deter
the defendant and others from like conduct in the future. Whether to award plaintiff punitive
damages and the amount of those damages are within your sound discretion.

['Y ou may assess punitive damages against any or all defendants or you may refuse to impose
punitive damages. If punitive damages are assessed against more than one defendant, the amounts

assessed against such defendants may be the same or they may be different.]?
Committee Comments

Punitive damages are recoverable in section 1981 actions. Patterson v. McLean Credit
Union, 491 U.S. 164, 182 n.4 (1989); Wilmington v. J.I. Case Co., 793 F.2d 909, 921-22 (8th Cir.
1986). See Model Instruction 4.53 for additional comments on punitive damages and factors that
may be considered.

Noteson Use
! Select the bracketed language that corresponds to the burden-of-proof instruction given.

2 Because afinding of liability necessarily entailsafinding of "intentional discrimination," see
Swapshire v. Baer, 865 F.2d 948, 952 (8th Cir. 1989), a substantial argument can be made that no
additional finding should berequired before the jury may consider theissue of punitive damages. See
Smith v. Wade, 461 U.S. 30 (1983). Nevertheless, the court may want to submit the bracketed
language to emphasize the extraordinary nature of punitive damages. See Sephensv. South Atlantic
Canners, Inc., 848 F.2d 484, 489-90 (4th Cir.) (indicating that not every section 1981 claim "calls
for submission of this extraordinary remedy to the jury"), cert. denied, 488 U.S. 996 (1988). The
optional languageis derived from Smith v. Wade. See also Jackson v. Pool Mortgage Co., 868 F.2d
1178, 1181 (10th Cir. 1989) (punitive damages recoverable only if discrimination was "malicious,
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willful, and [sic] in gross disregard of [plaintiff's] rights'); Stephens, 848 F.2d at 489-90 (requiring
malice, evil intent, or callous indifference); Beauford v. Ssters of Mercy-Province, Inc., 816 F.2d

1104, 1108-09 (6th Cir.) (requiring malice, evil intent, or callous, reckless or egregious disregard of
plaintiff's rights), cert. denied, 484 U.S. 913 (1987).

? Use this language if there are multiple defendants.
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5.25 42U.S.C. §1981 - RACE DISCRIMINATION - VERDICT FORM
VERDICT

Note: Complete this form by writing in the names required by your verdict.

Onthe[racediscrimination]* claim of plaintiff [John Doe], assubmittedin Instruction 2

we find in favor of

(Plaintiff Jane Doe) or (Defendant XY Z, Inc.)

Note: Complete the following paragraphs only if the above finding is in favor of plaintiff.
If the above finding isin favor of defendant, have your foreperson sign and date this
form because you have completed your deliberation on this claim.

We find plaintiff's damages as defined in Instruction 3 to be:

$ (stating theamount or, if none, writetheword "none")* (stating
the amount, or if you find that plaintiff's damages have no monetary value, set
forth anominal amount such as $1.00).°

We assess punitive damages against defendant (name), as submitted in Instruction Las
follows:
$ (stating the amount or, if none, write the word "none").
Foreperson
Dated:
Notes on Use
! The bracketed language should be included when the plaintiff submits multiple claimsto the
jury.

2 The number or title of the "essential elements’ instruction should be inserted here.
3 The number or title of the "actual damages' instruction should be inserted here.

* Use this phrase if the jury has not been instructed on nominal damages.
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® Include this paragraph if the jury isinstructed on nominal damages.

® The number or title of the "punitive damages' instruction should be inserted here.
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5.30 DISCRIMINATION BY PUBLIC EMPLOYERSUNDER 42 U.S.C. § 1983
I ntroductory Comment

Discrimination claims against public employers are often brought under 42 U.S.C. § 1983 as
well asTitleVII. E.g., Tyler v. Hot Springs Sch. Dist. No. 6, 827 F.2d 1227 (8th Cir. 1987); Hervey
v. City of Little Rock, 787 F.2d 1223 (8th Cir. 1986). Section 1983 historically included three
componentswhich TitleVI1I did not contain: (1) theright to ajury tria; (2) theavailability of general
damages for humiliation, loss of reputation, and the like; and (3) the availability of punitive damages
against individual defendants. AlthoughtheCivil RightsAct of 1991 haseliminated these differences,
§ 1983 claimswill remain distinctive in two respects: (1) § 1983 does not require exhaustion of the
EEOC administrative process; and (2) 8 1983 does not place a cap on compensatory and punitive
damages. The theory of liability in a 8 1983 discrimination claim is that discrimination on the basis
of race, gender, or religion constitutes a deprivation of equal protection and, thus, violates the
Fourteenth Amendment. The Committee expressesno position ontheissueof whether discrimination
on the basis of age or disability is within the purview of § 1983.

The following instructions are designed for use in all discrimination cases brought pursuant
to 42 U.S.C. §1983. Intheinterests of smplicity and uniformity, the model instruction on theissue
of liability utilizes a motivating-factor/same-decision format for all cases. See Introductory Noteto
Section 5. Nevertheless, if thetria court believes it is appropriate to distinguish between a mixed
motive case and a pretext case, Model Instruction 5.91 contains a sample pretext instruction.
Moreover, if the trial court is inclined to adhere to a pretext/mixed motive distinction but cannot
determine how to categorize a particular case, Model Instruction 5.92 contains a set of specid
interrogatories designed to elicit a complete set of findings for post-trial analysis.
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5.31 42U.S.C. §1983 - ESSENTIAL ELEMENTS

Y our verdict must be for plaintiff [and against defendant |* [on plaintiff's (sex)?
discrimination claim]?® if both of the following elements have been proved by the [(greater weight) or
(preponderance)]* of the evidence:

First, defendant [discharged]® plaintiff; and

Second, plaintiff's (sex) was a motivating factor® in defendant's decision[; and

Third, defendant was acting under color of state law].’

However, your verdict must befor defendant if any of the above elementshasnot been proved
by the [(greater weight) or (preponderance)] of the evidence, or if it has been proved by the [(greater
weight) or (preponderance)] of the evidence that defendant would have [discharged] plaintiff
regardless of [his/her] (sex).

Committee Comments

To prevail on a section 1983 discrimination claim, the plaintiff must prove intentiona
discrimination. Washington v. Davis, 426 U.S. 229, 240 (1976). This intent to discriminate must
be a causal factor in the defendant's employment decision. Tyler v. Hot Springs School Dist. No. 6,
827 F.2d 1227, 1230-31 (8th Cir. 1987). Consistent with itsapproach in age discrimination and race
discrimination cases, the Committee recommends the use of a motivating-factor/same-decision
instruction in 8§ 1983 cases. See Introductory Note to Section 5; Committee Comments, Model
Instructions 5.11, 5.21; see generally Mt. Healthy City School Dist. v. Doyle, 429 U.S. 274, 282-87
(2977).

Notes on Use
! Use this phrase if there are multiple defendants.

2 Thisinstruction is designed for use in agender discrimination case. It must be modified if
the plaintiff is claiming discrimination on the basis of race, religion, or other unlawful basis.

% The bracketed language should be inserted when the plaintiff submits more than one claim
to thejury.

* Select the bracketed language which corresponds to the burden-of-proof instruction given.
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® This ingtruction is designed for use in a discharge case. In a "failure to hire" "failure to
promote,” or "demotion” case, the instruction must be modified. Where the plaintiff resigned but
claims a"constructive discharge,” thisinstruction should be modified. See Model Instruction 5.93.

¢ The Committee believes that the term "motivating factor" may be of such common usage
that it need not be defined. If the jury has a question regarding this term, the following may be a
suitable definition: "The term 'motivating factor' means a consideration that moved the defendant
toward itsdecision." The phrase "afactor that played a part" also may be an appropriate substitute
for the phrase "motivating factor." See Estesv. Dick Smith Ford, Inc., 856 F.2d 1097, 1101 (8th Cir.
1988). But cf. Mt. Healthy City School Dist. v. Doyle, 429 U.S. 274, 287 (1977) (equating
"motivating factor" with "substantial factor").

"Usethislanguageif theissue of whether the defendant was acting under color of state law,

aprerequisite to aclaim under 42 U.S.C. § 1983. Typicdly, this element will be conceded by the
defendant. If so, it need not be included in thisinstruction.

112 5.31



Employment Cases -- Element and Damage I nstructions

5.32 42U.S.C. §1983- ACTUAL DAMAGES

If you find in favor of plaintiff under Instruction _,* then you must award plaintiff such
sum as you find by the [(greater weight) or (preponderance)]? of the evidence will fairly and justly
compensate plaintiff for any actua damages you find plaintiff sustained as a direct result of
defendant's conduct assubmittedin Instruction _.* Actual damagesinclude any wagesor fringe
benefitsyou find plaintiff would have earned in [hig’her] employment with defendant if [he/she] had
not been discharged on [fill in date of discharge], minus the amount of earnings and benefits from
other employment received by plaintiff during that time.* Actual damages also may include [list
damages supported by the evidence].°

[Y ou areasoinstructed that plaintiff hasaduty under thelaw to "mitigate” his damages--that
IS, to exercise reasonable diligence under the circumstances to minimize his damages. Therefore, if
you find by the [(greater weight) or (preponderance)] of the evidence that plaintiff failed to seek out
or take advantage of an opportunity that was reasonably available to him, you must reduce his
damages by the amount he reasonably could have avoided if he had sought out or taken advantage
of such an opportunity.]® [Remember, throughout your deliberations, you must not engage in any
speculation, guess, or conjecture and you must not award any damages by way of punishment or

through sympathy.]’
Committee Comments

This instruction is designed to submit the standard back pay formula of lost wages and
benefits reduced by interim earnings and benefits. See Fiedler v. Indianhead Truck Line, Inc., 670
F.2d 806, 808 (8th Cir. 1982). Moreover, because § 1983 damages are not limited to back pay, the
instruction also permitsthe recovery of general damagesfor pain, suffering, humiliation, and thelike.

In some cases, adiscrimination plaintiff may be eligible for front pay. Because front pay is
essentially an equitable remedy "in lieu of" reinstatement, the Committee recommends that front pay
isanissuefor the court, not thejury. SeeMacDiss v. Valmont Indus., 856 F.2d 1054, 1060 (8th Cir.
1988). But cf. Committee Comments, Model Instruction 5.02 (front pay may be a jury issue in
Title VII casesunder the Civil Rights Act of 1991); Doyne v. Union Electric Co., 953 F.2d 447, 451
(8th Cir. 1992) (jury's determination was binding where judge submitted front pay issue to jury).
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This instruction may be modified to articulate the types of interim earnings which should be
offset against the plaintiff'sback pay. For example, severance pay and wagesfrom other employment
ordinarily are offset against a back pay award. See Krause v. Dresser Indus., 910 F.2d 674, 680
(10th Cir. 1990); Cornetta v. United Sates, 851 F.2d 1372, 1381 (Fed. Cir. 1988); Fariss v.
Lynchburg Foundry, 769 F.2d 958, 966 (4th Cir. 1985). Unemployment compensation, Social
Security benefits or pension benefits ordinarily are not offset against a back pay award. See Doyne
v. Union Elec. Co., 953 F.2d 447, 451 (8th Cir. 1992) (holding that pension benefitsarea"collateral
source benefit"); Dreyer v. Arco Chem. Co., 801 F.2d 651, 653 n.1 (3d Cir. 1986) (Socia Security
and pension benefits not deductible); Protos v. Volkswagen of America, Inc., 797 F.2d 129, 138-39
(3d Cir. 1986) (unemployment benefits not deductible); Rasimas v. Michigan Dep’t of Mental
Health, 714 F.2d 614, 626 (6th Cir. 1983) (same). But cf. Blum v. Witco Chem. Corp., 829 F.2d
367, 374 (3d Cir. 1987) (pension benefits received as aresult of subsequent employment considered
in offsetting damages award); Toledo v. Nobel-Sysco, Inc., 892 F.2d 1481, 1493 (10th Cir. 1989)
(deductibility of unemployment compensationiswithintrial court'sdiscretion); Hornv. Duke Homes,
755 F.2d 599, 607 n.12 (7th Cir. 1985) (same); EEOC v. Enterprise Assn Seamfitters Local No.
638, 542 F.2d 579, 592 (2d Cir. 1976) (same).

This instruction is designed to encompass a Situation where the defendant asserts some
independent post-discharge reason--such as a plant closing or sweeping reduction in force--why the
plaintiff would have been terminated in any event before trial. See, e.g., Cleverly v. Western Elec.
Co., 450 F. Supp. 507 (W.D. Mo. 1978), aff'd, 594 F.2d 638 (8th Cir. 1979). Nevertheless, thetrid
court may give a separate instruction which submits this issue in more direct terms.

Notes on Use
! Insert the number or title of the "essential elements” instruction here.
2 Select the bracketed language which corresponds to the burden-of-proof instruction given.

3When certain benefits, such asempl oyer-subsidized healthinsurance benefits, arerecoverable
under the evidence, this instruction may be modified to explain to the jury the manner in which
recovery for those benefitsisto be calculated. Claimsfor lost benefits often present difficult issues
asto the proper measure of recovery. SeeTolanv. Levi Srauss& Co., 867 F.2d 467, 470 (8th Cir.
1989) (discussing different approaches). Some courts deny recovery for lost benefits unless the
employee purchases substitute coverage, in which case the measure of damagesisthe employee'sout-
of-pocket expenses. Syvock v. Milwaukee Boiler Mfg. Co., 665 F.2d 149, 161 (7th Cir. 1981);
Pearce v. Carrier Corp., 966 F.2d 958 (5th Cir. 1992). Other courts permit the recovery of the
amount the employer would have paid as premiums on the employee's behalf. Farissv. Lynchburg
Foundry, 769 F.2d 958, 964-65 (4th Cir. 1985). The Committee expresses no view as to which
approach is proper. This instruction also may be modified to exclude certain items which were
mentioned during trial but are not recoverable because of an insufficiency of evidence or as a matter
of law.
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* This sentence should be used to guide the jury in calculating the plaintiff's economic
damages. In 8§ 1983 cases, however, aprevailing plaintiff may recover actual damagesfor emotional
distress and other personal injuries. See Carey v. Piphus, 435 U.S. 247 (1978).

® In section 1983 cases, a prevailing plaintiff may recover damages for mental anguish and
other personal injuries. The specific elements of damagesthat may be set forth in thisinstruction are
smilar to those found in the Civil Rights Act of 1991. See 42 U.S.C. § 1981a(b)(3). See Mode
Instruction 5.02 n.8, and Model Instruction 4.51.

® This paragraph is designed to submit the issue of "mitigation of damages' in appropriate
cases. See Coleman v. City of Omaha, 714 F.2d 804, 808 (8th Cir. 1983).

" This paragraph may be given at the trial court's discretion.
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5.33 42U.S.C. §1983- NOMINAL DAMAGES

If you find in favor of plaintiff under Instruction ! but you find that plaintiff's damages
have no monetary value, then you must return a verdict for plaintiff in the nominal amount of One
Dollar ($1.00).?

Committee Comments

Most employment discrimination cases involve lost wages and benefits. Nevertheless, a
nominal damage instruction should be given in appropriate cases, such as where a plaintiff claiming
adiscriminatory harassment did not sustain any loss of earnings. Goodwin v. Circuit Court of &.
Louis County, 729 F.2d 541, 542-43, 548 (8th Cir. 1984).

Anaward of nominal damages can support apunitivedamageaward. See Goodwin, 729 F.2d
at 548.

If nominal damages are submitted, the verdict form must contain a line where the jury can
make that finding.

Notes on Use
! Insert the number or title of the "essential elements’ instruction here.

2 One Dollar ($1.00) arguably isthe required amount in cases in which nominal damages are
appropriate. Nominal damages are appropriate when thejury isunable to place amonetary value on
the harm that the plaintiff suffered from the violation of hisrights. Cf. Cowansv. Wyrick, 862 F.2d
697 (8th Cir. 1988) (in prisoner civil rights action, nominal damages are appropriate where the jury
cannot place amonetary value on the harm suffered by plaintiff); Haley v. WArick, 740 F.2d 12 (8th
Cir. 1984).
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5.34 42U.S.C. 81983 - PUNITIVE DAMAGES

In addition to actual damages, the law permitsthejury under certain circumstancesto award
the injured person punitive damages in order to punish the defendant! for some extraordinary
misconduct and to serve as an example or warning to others not to engage in such conduct.

If you find in favor of plaintiff and against defendant (name), [and if you find by the [(greater
weight) or (preponderance)]? of the evidence that plaintiff's firing was motivated by evil motive or
interest, or that defendant was calloudy indifferent to plaintiff's rights],® then in addition to any
damages to which you find plaintiff entitled, you may, but are not required to, award plaintiff an
additional amount as punitive damagesif you find it is appropriate to punish the defendant or to deter
defendant and others from like conduct in the future. Whether to award plaintiff punitive damages,
and the amount of those damages are within your discretion.

['Y ou may assess punitive damages against any or all defendants or you may refuse to impose
punitive damages. If punitive damages are assessed against more than one defendant, the amounts

assessed such defendants may be the same or they may be different.]*
Committee Comments

Punitive damages are recoverable under 42 U.S.C. § 1983. Smith v. Wade, 461 U.S. 30
(1983).

Notes on Use
! Public entities, such ascities, cannot be sued for punitive damages under section 1983. City
of Newport v. Fact Concerts, Inc., 453 U.S. 247 (1981). Consequently, the target of a punitive
damage claim must be an individual defendant, sued in hisindividua capacity.
2 Select the bracketed language that corresponds to the burden-of-proof instruction given.

3 See Model Instruction 5.24 n.2.

* The bracketed language is available for useif punitive damage claims are submitted against
more than one defendant.
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5.35 42U.S.C. §1983 - VERDICT FORM
VERDICT
Note: Complete this form by writing in the names required by your verdict.

On the [(sex)* discrimination]® claim of plaintiff [John Doe], as submitted in Instruction

3 wefind in favor of

(Plaintiff John Doe) or (Defendant Sam Smith)

Note: Complete the following paragraphs only if the above finding is in favor of plaintiff.
If the above finding isin favor of defendant, have your foreperson sign and date this
form because you have completed your deliberation on this claim.

We find plaintiff's (name) damages as defined in Instruction * to be:
$ (stating theamount or, if none, writetheword "none")® (stating
the amount, or if you find that plaintiff's damages have no monetary value, set
forth anominal amount such as $1.00).°

We assess punitive damages against defendant (name), as submitted in Instruction ,/as
follows:
$ (stating the amount or, if none, write the word "none™).
Foreperson
Dated:
Notes on Use

! Thisverdict form is designed for usein agender discrimination claim. It must be modified
if the plaintiff is claiming a different form of discrimination.

2 The bracketed language should beincluded when the plaintiff submits multiple claimsto the
jury.

3 The number or title of the "essential elements’ instruction should be inserted here.
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* The number or title of the "actual damages' instruction should be inserted here.
® Use this phrase if the jury has not been instructed on nominal damages.
® Include this paragraph if the jury isinstructed on nominal damages.

" The number or title of the "punitive damages' instruction should be inserted here.
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540 SEXUAL HARASSMENT CASES
UNDER TITLE VII OF THE CIVIL RIGHTSACT OF 1964,
ASAMENDED BY THE CIVIL RIGHTSACT OF 1991
I ntroductory Comment

Thefollowing instructions are designed for usein sexual harassment cases under Title V11 of
the Civil Rights Act of 1964, as amended by the Civil Rights Act of 1991. In Meritor Savings Bank
v. Vinson, 477 U.S. 57, 65 (1986), the United States Supreme Court held that sexual harassment is
“aform of sex discrimination prohibited by Title VII.” Morerecently, the Supreme Court addressed
the requirements of a sexua harassment claim, see Harrisv. Forklift Sys., Inc., 510 U.S. 17 (1993),
ruled that same-sex sexual harassment is actionable under Title VII, see Oncale v. Sundowner
Offshore Servs,, Inc., 523 U.S. 75, 118 S. Ct. 998 (1998), and clarified the standards governing an
employer's liability in sexua harassment cases, see Burlington Indus., Inc. v. Ellerth, 524 U.S. 742,
118 S. Ct. 2257 (1998) and Faragher v. City of Boca Raton, 524 U.S. 775, 118 S. Ct. 2275 (1998).

According to guidelines promulgated by the Equal Employment Opportunity Commission
(EEOC), sexua harassment includes “[u]nwel come sexual advances, requests for sexual favors, and
other verbal or physical conduct of asexual nature.” 29 C.F.R. §1604.11(a). Two theoriesof sexual
harassment have been recognized by the courts--“quid pro quo” and “hostile work environment”
harassment. Those casesinwhich theplaintiff claimsthat atangible employment action resulted from
arefusal to submit to asupervisor's sexual demandsare generally referred to as” quid pro quo” cases,
as distinguished from cases based on “bothersome attentions or sexua remarks that are sufficiently
severe or pervasive to create ahostile work environment.” See Burlington Indus., 524 U.S. at
118 S. Ct. at 2264.

Although the Supreme Court has recently stated that the “quid pro quo” and “hostile work
environment” labels are no longer controlling for purposes of establishing employer liability, the
terms--to the extent they illustrate the distinction between cases involving athreat which is carried
out and offensive conduct in general-- are relevant when there is a threshold question whether a
plaintiff can prove discriminationin violation of TitleVIl. SeeBurlington Indus.,, 524 U.S. at ___,
118 S. Ct. at 2265; accord Newton v. Cadwell Lab., 156 F.3d 880, 883 (8th Cir. 1998) (recognizing
Supreme Court's statement that “ quid pro quo” and “hostile work environment” labels are no longer
controlling for purposes of establishing employer liability).

In Faragher and Burlington Industries, the Supreme Court held that employers are
vicarioudly liable for the discriminatory actions of their supervisory personnel. Faragher, 524 U.S.
aa_ ,118S Ct. at 2278-79; Burlington Indus., 524 U.S.at __ , 118 S. Ct. at 2261, accord Rorie
v. United Parcel Serv., Inc., 151 F.3d 757, 762 (8" Cir. 1998) (citing Faragher and Burlington
Industries). It isnot necessary that those at the highest executive levelsreceive actual notice before
an employer is liable for sexual harassment. To establish liability, however, the Supreme Court
differentiated between cases in which an employee suffers an adverse “tangible employment action”
asaresult of the supervisor's sexual harassment and those casesin which an employee does not suffer
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a tangible employment action, but suffers the intangible harm flowing from the indignity and
humiliation of sexual harassment. See Newton, 156 F.3d at 883 (recognizing distinction between
cases in which sexual harassment results in a tangible employment action and cases in which no
tangible employment action occurs).

When an employee suffers atangible employment action resulting from a supervisor's sexual
harassment, the employer's liability is established by proof of sexua harassment and the resulting
adverse tangible employment action taken by the supervisor. See Faragher, 524 U.S. at _ , 118
S.Ct. at 2292-93; Burlington Indus., 524 U.S.at __, 118 S. Ct. at 2270. Seealso Newton, 156 F.3d
at 883. No affirmative defenseis available to the employer in those cases. See Phillipsv. Taco Bell
Corp., 156 F.3d 884, 889 n.6 (8th Cir. 1998) (citing Faragher, 524 U.S. __, 118 S. Ct. at 2293;
Burlington Indus., 524 U.S. at __ , 118 S. Ct. at 2270).

In caseswhere no tangible employment action has been taken by the supervisor, thedefending
employer may interposean affirmative defenseto defeat liability or damages. That affirmativedefense
“comprises two necessary elements. (@) that the employer exercised reasonable care to prevent and
correct promptly any sexually harassing behavior, and (b) that the plaintiff employee unreasonably
failed to take advantage of any preventive or corrective opportunities provided by the employer or
to avoid harm otherwise.” Faragher, 524 U.S. at ___, 118 S. Ct. at 2293; Burlington Indus., 524
US. a 118 S. Ct. at 2270. See also Taco Bell, 156 F.3d at 887-88 (quoting Faragher and
Burlington Industries); Rorie, 151 F.3d at 762 (quoting same).

Whether an individual is a “supervisor” for purposes of analyzing vicarious liability under
Faragher and Burlington Industries may be a contested issue. Compare Whitmore v. O'Connor
Management, Inc., 156 F.3d 796, 800 (8th Cir. 1998) (lead person was “demonstratively not a part
of [defendant's] management”) withid., 156 F.3d at 801 (J. Gibson, J., dissenting) (lead person was
defendant's “ agent” for purposes of reporting complaints and deposition testimony showed that lead
person had supervisory authority over plaintiff and alleged harasser).

Inlight of the new guidance from the Supreme Court, the Committee has drafted instructions
for usein three types of cases: (1) those casesin which the plaintiff alleges that he or she suffered
a tangible employment action resulting from a refusal to submit to a supervisor's sexual demands
(Model Instruction 5.41); (2) those casesin which the plaintiff did not suffer any tangible employment
action, but claimsthat he or shewas subjected to sexual harassment by asupervisor sufficiently severe
or pervasive to create a hostile working environment (Model Instruction 5.42); and (3) those cases
in which the plaintiff did not suffer any tangible employment action, but claims that he or she was
subjected to sexual harassment by non-supervisors sufficiently severe or pervasiveto create ahostile
working environment (Model Instruction 5.43).
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541 SEXUAL HARASSMENT -- ESSENTIAL ELEMENTS
(By Supervisor With Tangible Employment Action)

Your verdict must be for plaintiff [and against defendant |* on plaintiff's claim of
sexual harassment if al of the following elements have been proved by the [(greater weight)
(preponderance)]? of the evidence:

First, plaintiff was subjected to (describe alleged conduct giving riseto plaintiff'sclaim); and

Second, such conduct was unwelcome?; and

Third, such conduct was based on plaintiff's [(sex) (gender)]’; and

Fourth, defendant (specify action(s) taken with respect to plaintiff)®; and

Fifth, plaintiff's[(rejection of) (failure to submit to)]” such conduct was a motivating factor®
in the decision to (specify action(s) taken with respect to plaintiff).

If any of the above elements has not been proved by the [(greater weight) (preponderance)]
of the evidence, your verdict must be for the defendant and you need not proceed further in

considering this claim.®
Committee Comments

Thisinstruction isdesigned for usein sexua harassment cases where the plaintiff alleges that
he or she suffered a tangible employment action resulting from arefusal to submit to a supervisor's
sexual demands. When a plaintiff proves that a tangible employment action resulted from arefusal
to submit to a supervisor's sexua demands, he or she establishes that the employment decision itself
constitutes a change in the terms or conditions of employment that is actionable under Title VII.
Burlington Indus,, Inc. v. Ellerth, 524 U.S. 742, _, 118 S. Ct. 2257, 2265 (1998). These cases
(i.e., cases based on threats which are carried out) are “referred to often as quid pro quo cases, as
digtinct from bothersome attentions or sexua remarks that are sufficiently severe or pervasive to
create a hostile work environment.” Id. at 2264.

The “Unwelcome” Requirement

In sexual harassment cases, the offending conduct must be “unwelcome.” Meritor Savings
Bank v. Vinson, 477 U.S. 57, 68 (1986). In the Eighth Circuit, “conduct must be 'unwelcome' in the
sense that the employee did not solicit or invite it, and the employee regarded the conduct as
undesirable or offensive.” Moylan v. Maries County, 792 F.2d 746, 749 (8th Cir. 1986); see also
Burnsv. McGregor Elec. Indus., Inc. [Burns], 955 F.2d 559, 565 (8th Cir. 1992). In the typical
quid pro quo case, where the plaintiff asserts a causal connection between a refusal to submit to
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sexua advances and a tangible employment action, the “unwelcome’ requirement will be met if the
jury finds that the plaintiff in fact refused to submit to a supervisor's sexual advances. However, if
the court allows a plaintiff to pursue a quid pro quo claim despite his or her submission to the
supervisor's sexual advances, the* unwelcome” e ement islikely to be disputed and must be included.

Conduct Based on Sex

In general, the plaintiff must establish that harassment was “based on sex” in order to prevail
on asexua harassment clam. See, e.g., Burnsv. McGregor Elec. Indus., Inc. [Burnsll], 989 F.2d
959, 964 (8th Cir. 1993). Because quid pro quo harassment involvesbehavior that issexual innature,
there typically will not be a dispute as to whether the objectionable behavior was based on sex. As
the Eighth Circuit has stated, “sexua behavior directed at a woman raises the inference that the
harassment is based on her sex.” Burns |, 955 F.2d 559, 564 (8th Cir. 1992).

The Supreme Court has ruled that same-sex sexual harassment is actionable under Title VII.
See Oncalev. Sundowner Offshore Servs., Inc., 523 U.S.75, 118 S. Ct. 998 (1998); accord Kinman
v. Omaha Pub. Sh. Dist., 94 F.3d 463 (8th Cir. 1996); Quick v. Donaldson Co., 90 F.3d 1372 (8th
Cir. 1996).

Employer Liability

Asnotedinthelntroductory Comment, the Supreme Court hasrecently held that an employer
is“vicarioudy liable” whenitssupervisor'sdiscriminatory act resultsin atangible employment action.
Burlington Indus., Inc. v. Ellerth, 524 U.S. 742, , 118 S. Ct. 2257, 2269 (1998) (“A tangible
employment action taken by the supervisor becomesfor Title VIl purposestheact of theemployer.”).
No affirmative defenseis available is such cases. 1d. at 2270.

Tangible Employment Action

According to the Supreme Court, a “tangible employment action” for purposes of the
vicariousliability issue means* asignificant changein employment status, such ashiring, firing, failing
to promote, reassignment with significantly different responsibilities, or a decison causing a
sgnificant change in benefits.” Burlington Indus., Inc. v. Ellerth, 524 U.S. 742, , 118 S. Ct.
2257, 2268 (1998) (citations omitted). In most cases, a tangible employment action “inflicts direct
economic harm.” Id. at 2269.

Notes on Use
! Use this phrase if there are multiple defendants.

2 Select the bracketed language that corresponds to the burden-of-proof instruction given.
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3 The conduct or conditionsforming the basisfor the plaintiff's sexual harassment claim (e.g.,
requests for sexual relations by his or her supervisor) should be described here. Excessive detail is
neither necessary nor desirable and may be interpreted by the appellate court as a comment on the
evidence. See Cavinessv. Nucor-Yamato Steel Co., 105 F.3d 1216 (8th Cir. 1997). Itisappropriate
to focusthe jury's attention on the essential or ultimate facts which plaintiff contends constitutesthe
conditionswhich makethe environment hostile. Open-ended wordssuch as“etc.” should beavoided.
Commenting on the evidence, for example, by telling the jury that certain evidence should be
considered with caution, or suggesting the judge does believe or does not believe, or is skeptical
about some evidence is inadvisable. A brief listing of the essential facts or circumstances which
plaintiff must prove is not normally deemed to be a comment on the evidence. Placing undue
emphasis on a particular theory of plaintiff's or defendant's case should aso be avoided. See Tyler
v. Hot Springs Sch. Dist. No. 6, 827 F.2d 1227, 1231 (8th Cir. 1987).

* If the court wants to define this term, the following should be considered: “Conduct is
‘unwelcome' if the plaintiff did not solicit or invite the conduct and regarded the conduct as
undesirable or offensive.” Thisdefinitionistakenfrom Moylanv. Maries County, 792 F.2d 746, 749
(8th Cir. 1986).

> Because quid pro quo harassment usually involves conduct that is clearly sexual in nature,
this element ordinarily may be omitted from the instruction.

® Insert the appropriate language depending on the nature of the case (e.g., “discharged,”
“failed to hire,” “failed to promote,” or “demoted’). Where the plaintiff resigned but claims a
“constructive discharge,” this instruction should be modified. See Model Instruction 5.93.

"Thisinstructionisdesigned for usein sexual harassment caseswherethe plaintiff allegesthat
he or she suffered a tangible employment action resulting from arefusal to submit to a supervisor's
sexua demands. If the plaintiff submitted to the supervisor's sexual advances, and the court allows
the plaintiff to pursue such aclaim under thisinstruction rather than requiring plaintiff to submit such
aclam under Model Instruction 5.42, this instruction must be modified or, aternatively, the trial
court may use specia interrogatoriesto build arecord on al of the potentially dispositiveissues. See,
e.g., Karibian v. Columbia University, 14 F.3d 773, 778 (2d Cir.), cert. denied, 512 U.S. 1213
(1994).

& The Committee recommends that the definition of “motivating factor” set forth in Model
Instruction 5.96 be given.

° Becausethisingtruction isdesigned for usein casesin which tangible employment action has
beentaken, plaintiff'sclaim may beanalyzed under the* motivating factor/sasmedecision” format used
inother Title VIl cases. See Mode Instruction 5.01A. For damagesinstructionsand averdict form,
Model Instruction 5.02 through 5.05 may be used.
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542 SEXUAL HARASSMENT -- ESSENTIAL ELEMENTS
(By Supervisor With No Tangible Employment Action)

Your verdict must be for plaintiff [and against defendant |* on plaintiff's claim of
sexual harassment if al of the following elements have been proved by the [(greater weight)
(preponderance)]? of the evidence:

First, plaintiff wassubjected to (describealleged conduct or conditionsgiving riseto plaintiff's
clam)?; and

Second, such conduct was unwelcome?; and

Third, such conduct was based on plaintiff's [(sex) (gender)]’; and

Fourth, such conduct was sufficiently severeor pervasivethat areasonablepersoninplaintiff's
position would find plaintiff's work environment to be [(hostile) (abusive)]®; and

Fifth, at the time such conduct occurred and as a result of such conduct, plaintiff believed
[(his) (her)] work environment to be [(hostile) (abusive)].

If any of the above elements has not been proved by the [(greater weight) (preponderance)]
of the evidence, [or if defendant is entitled to averdict under Instruction __,]” your verdict must

be for the defendant and you need not proceed further in considering this claim.
Committee Comments

This instruction is designed for use in sexual harassment cases where the plaintiff did not
suffer any “tangible’” employment action such as discharge or demotion, but rather suffered
“intangible’” harm flowing from a supervisor's sexua harassment that is “sufficiently severe or
pervasive to create a hostile work environment.” See Burlington Indus,, Inc. v. Ellerth, 524 U.S.
742, 118 S. Ct. 2257, 2264 (1998).

It isimpossible to compile an exhaustive list of the types of conduct that may giveriseto a
hostile environment sexual harassment claim under Title VII. Some examplesof thiskind of conduct
include: verbal abuse of a sexua nature; graphic verbal commentaries about an individual's body,
sexual prowess, or sexual deficiencies; sexually degrading or vulgar words to describe an individual;
pinching, groping, and fondling; suggestive, insulting, or obscene comments or gestures; the display
intheworkplace of sexually suggestive objects, pictures, postersor cartoons; asking gquestions about
sexua conduct; and unwelcome sexual advances. See Harris v. Forklift Sys., Inc., 510 U.S. 17
(1993); Meritor Savings Bank v. Vinson, 477 U.S. 57 (1986); Stacks v. Southwestern Bell Yellow
Pages, Inc., 27 F.3d 1316 (8th Cir. 1994); Hukkanen v. International Union of Operating Eng'rs
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Local No. 101, 3 F.3d 281 (8th Cir. 1993); Burns v. McGregor Elec. Indus., Inc. [Burnsll1], 989
F.2d 959 (8th Cir. 1993); Burns v. McGregor Elec. Indus., Inc. [Burns 1], 955 F.2d 559 (8th Cir.
1992); Jonesv. Wesco Invs., Inc., 846 F.2d 1154 (8th Cir. 1988); Hall v. Gus Constr. Co., 842 F.2d
1010 (8th Cir. 1988).

Conduct Based on Sex or Gender

In generd, the plaintiff must establish that the alleged offensive conduct was “based on sex.”
Burnsll, 989 F.2d at 964. Despiteitsapparent simplicity, thisrequirement raisesahost of interesting
issues. For example, in an historically male-dominated work environment, it may be commonplace
to have sexually suggestive calendars on display and provocative banter among the male employees.
While the continuation of this conduct may not be directed at anew female employeg, it nevertheless
may be actionable on the theory that sexual behavior at work raises an inference of discrimination
against women. See Burns |, 955 F.2d at 564; see also Stacks v. Southwestern Bell, 27 F.3d 1316
(8th Cir. 1994) (sexual conduct directed by male employees toward women other than the plaintiff
was considered part of a hostile work environment).

The Eighth Circuit also hasindicated that conduct whichisnot sexual in nature but isdirected
at a woman because of her gender can form the basis of a hostile environment clam. See, eg.,
Gillming v. Smmons Indus., 91 F.3d 1168, 1171 (8th Cir. 1996) (jury instruction need not require
afinding that acts were explicitly sexual in nature); Hall v. Gus Constr. Co., 842 F.2d 1010, 1014
(8th Cir. 1988) (calling a female employee “herpes’ and urinating in her gas tank, although not
conduct of an explicit sexua nature, was properly considered in determining if a hostile work
environment existed); see also Sacks, 27 F.3d at 1326 (differential treatment based on gender in
connection with disciplinary action supported afemale employee's hostile work environment claim);
Shope v. Board of Sup’rs, 14 F.3d 596 (table), 1993 WL 525598 (4" Cir. Dec. 20, 1993) (rude,
disparaging, and “amost physically abusive” conduct based on gender supported a hostile
environment claim).

The Eighth Circuit has not directly addressed the issue of whether vulgar or abusive conduct
that is directed equally toward men and women can congtitute a violation of Title VII. Because
sexual harassment is a variety of sex discrimination, some courts have suggested that it is not a
violation of Title VII if amanager is equally abusive to male and female employees. For example,
in Rabiduev. Osceola Refining Co., 805 F.2d 611, 620 (6th Cir. 1986), cert. denied, 481 U.S. 1041
(1987), abrogated on other grounds, 510 U.S. 178 (1993), the court suggested that sexual
harassment of al employees by a bisexual supervisor would not violate Title VII. Inasimilar vein,
the district court in Kopp v. Samaritan Health System, Inc., 13 F.3d 264 (8th Cir. 1993), granted the
employer's motion for summary judgment on the theory that the offending supervisor was abusive
toward al employees. Although the Eighth Circuit reversed because the plaintiff had offered
evidence that the abuse directed toward femal e employees was more frequent and more severe than
the abusedirected at male empl oyees, Kopp suggeststhat the* equal opportunity harassment” defense
can present aquestion of fact for thejury. But see Chiapuzio v. BLT Operating Corp., 826 F. Supp.
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1334 (D. Wyo. 1993) (holding that "equal opportunity harassment" of employeesof both genderscan
violate Title VII).

The Supreme Court has ruled that same-sex sexual harassment is actionable under Title VII.
See Oncalev. Sundowner Offshore Servs,, Inc., 523 U.S. 75, 118 S. Ct. 998 (1998); accord Kinman
v. Omaha Pub. Sch. Dist., 94 F.3d 463 (8th Cir. 1996); Quick v. Donaldson Co., 90 F.3d 1372 (8th
Cir. 1996).

Hostile or Abusive Environment

In order for hostile environment harassment to be actionable, it must be “so 'severe or
pervasive' as to 'ater the conditions of [the victim's] employment and create an abusive working
environment.” Faragher v. City of Boca Raton, 524 U.S. 775, , 118 S. Ct. 2275, 2283 (1998)
(quoting Meritor Savings Bank v. Vinson, 477 U.S. at 67 (quoting Henson v. City of Dundee, 682
F.2d 897, 904 (11th Cir. 1982))); accord Parton v. GTE North, Inc., 971 F.2d 150, 154 (8th Cir.
1992); Burnsv. McGregor Elec. Indus., Inc. [Burns ], 955 F.2d 559, 564 (8th Cir. 1992); Saton
v. Maries County, 868 F.2d 996, 998 (8th Cir. 1989); Minteer v. Auger, 844 F.2d 569 (8th Cir.
1988). In Moylan v. Maries County, 792 F.2d 746 (8th Cir. 1986), the court explained:

The harassment must be “ sufficiently pervasive so as to alter the conditions
of employment and create an abusive working environment.” Henson v. City of
Dundee, 682 F.2d at 904. The plaintiff must show apractice or pattern of harassment
against her or him; a single incident or isolated incidents generally will not be
sufficient. The plaintiff must generally show that the harassment is sustained and non
trivial.

Id. at 749-50; see Faragher, 524 U.S. at __ , 118 S. Ct. at 2283 (“*[S]imple teasing,” offhand
comments, and isolated incidents (unless extremely serious) will not amount to discriminatory
changes in the 'terms and conditions of employment.™) (citations omitted).

“[IIn assessing the hostility of an environment, a court must look to the totality of the
circumstances.” Sacks, 27 F.3d at 1327 (citation omitted). InHarrisv. Forklift Sys., Inc., 510 U.S.
17, 22 (1993), the Court held that a hostile environment claim may be actionable without a showing
that the plaintiff suffered psychologica injury. In determining whether an environment is hostile or
abusive, therelevant factorsinclude thefrequency of the discriminatory conduct; itsseverity; whether
it isphysically threatening or humiliating, or amere offensive utterance; and whether it unreasonably
interferes with an employee's work performance. Harris, 510 U.S. at 23. See also Faragher, 524
US. a ,118S. Ct. at 2283 (reiterating relevant factors set forth in Harris); accord Phillips v.
Taco Bell Corp., 156 F.3d 884, 889 (8th Cir. 1998) (citing Harris).
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Objective and Subjective Requirement

In Harris, the Supreme Court explained that “a sexually objectionable environment must be
both objectively and subjectively offensive, one that a reasonable person would find hostile or
abusive, and onethat thevictimin fact did perceiveto beso.” Faragher,524U.S.at __ , 118 S. Ct.
at 2283 (citing Harris v. Forklift Sys., Inc., 510 U.S. 17, 21-22 (1993) (“[1]f the victim does not
subjectively perceive the environment to be abusive, the conduct has not actually altered the
conditions of the victim's employment, and thereisno Title VIl violation.”)); accord Roriev. United
Parcel Serv., Inc., 151 F.3d 757, 761 (8th Cir. 1998).

Employer Liability

Asnotedinthelntroductory Comment, the Supreme Court hasrecently held that an employer
is“subject to vicariousliability to avictimized employeefor an actionabl e hostile environment created
by a supervisor with immediate (or successively higher) authority over the employee.” Burlington
Indus., Inc. v. Ellerth, 524 U.S. 742, , 118 S. Ct. 2257, 2270 (1998). Unlikethosecasesinwhich
the plaintiff suffers atangible employment action, however, in cases where no tangible employment
action has been taken by the supervisor, the employer may raise an affirmative defense to liability or
damages. 1d. See Modd Instruction 5.42(B) & Committee Comments.

Noteson Use
! Use this phrase if there are multiple defendants.
2 Select the bracketed language that corresponds to the burden-of-proof instruction given.

3 The conduct or conditionsforming thebasisfor the plaintiff's sexual harassment claim should
be described here. Excessive detail is neither necessary nor desirable and may be interpreted by the
appellate court as a comment on the evidence. See Caviness v. Nucor-Yamato Seel Co., 105 F.3d
1216 (8th Cir. 1997). It isappropriate to focus the jury's attention on the essential or ultimate facts
which plaintiff contends constitutes the conditions which make the environment hostile. Open-ended
words such as “etc.” should be avoided. Commenting on the evidence, for example, by telling the
jury that certain evidence should be considered with caution, or suggesting the judge does believe or
does not believe, or is skeptical about some evidence isinadvisable. A brief listing of the essential
facts or circumstances which plaintiff must prove is not normally deemed to be a comment on the
evidence. Placing undue emphasison aparticular theory of plaintiff'sor defendant's case should aso
be avoided. See Tyler v. Hot Springs Sch. Dist. No. 6, 827 F.2d 1227, 1231 (8th Cir. 1987).

* The term “unwelcome” may be of such common usage that it need not be defined. If the
court wants to define this term, the following should be considered: “Conduct is 'unwelcome' if the
plaintiff did not solicit or invite the conduct and regarded the conduct as undesirable or offensive.”
This definition is taken from Moylan v. Maries County, 792 F.2d 746, 749 (8th Cir. 1986).
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®> As noted in the Committee Comments, there are a number of subsidiary issues which can
arise in connection with the requirement that actionable harassment must be “based on sex.” If the
allegedly offensive conduct clearly was directed at the plaintiff because of hisor her gender, it isnot
necessary to include thiselement. However, if thereisadispute asto whether the offensive conduct
wasdiscriminatory--for example, if the offending conduct may have been equally abusiveto both men
and women or if men and women participated equally in creating a* raunchy workplace”--it may be
necessary to modify this element to properly frame the issue.

® Select the word which best describes plaintiff's theory. Both words may be appropriate.
This element sets forth the “objective test” for a hostile work environment. As discussed in the
Committee Comments, it is the Committee's position that the appropriate perspective is that of a
“reasonable person.” In addition, it may be appropriate to include the factors set forth in Harrisv.
Forklift Sys., Inc., 510 U.S. 17, 23 (1993), and reiterated in Faragher v. City of Boca Raton, 524
U.S. 775, _ , 118 S. Ct. 2275, 2283 (1998), to aid in determining whether a plaintiff's work
environment was hostile or abusive. For example:

In determining whether a reasonable person in the plaintiff's circumstances
would find the plaintiff's work environment to be hostile or abusive, you must ook
at all the circumstances. The circumstances may include the frequency of the conduct
complained of; its severity; whether it was physically threatening or humiliating, or
merely offensive; whether it unreasonably interfered with the plaintiff's work
performance; and the effect on plaintiff's psychological well-being. No single factor
isrequired in order to find a work environment hostile or abusive.

’ Because this instruction is designed for cases in which no tangible employment action is
taken, the defendant may defend against liability or damages by proving an affirmative defense “ of
reasonable oversight and of the employee's unreasonable failure to take advantage of corrective
opportunities.” Nichols v. American Nat'l Ins. Co., 154 F.3d 875, 887 (8th Cir. 1998) (citing
Faragher, 524 U.S. at ___, 118 S. Ct. at 2292-93; Burlington Indus., 524 U.S. at __ , 118 S. Ct.
at 2270). The bracketed language should be used when the defendant is submitting the affirmative
defense. See Model Instruction 5.42(A).
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5.42(A) AFFIRMATIVE DEFENSE
(For Usein Cases With No Tangible Employment Action)

Your verdict must be for defendant on plaintiff's claim of sexual harassment if it has been
proved by the [greater weight) (preponderance)]* of the evidence that (a) defendant exercised
reasonable careto prevent and correct promptly any sexually harassing behavior; and (b) that plaintiff
unreasonably failed to take advantage of (specify the preventive or corrective opportunities provided
by defendant of which plaintiff allegedly failed to take advantage or how plaintiff alegedly failed to

avoid harm otherwise).?
Committee Comments

Recently, the United States Supreme Court held that “[aln employer is subject to vicarious
liability to a victimized employee for an actionable hostile environment created by [the employee's]
supervisor.” Rorie v. United Parcel Serv., Inc., 151 F.3d 757, 762 (8th Cir. 1998) (quoting
BurlingtonIndus,, Inc. v. Ellerth, 524 U.S. 742, _ , 118 S. Ct. 2257, 2261 (1998); Faragher v. City
of Boca Raton, 524 U.S. 775, _ , 118 S. Ct. 2275, 2278-79 (1998)). When “no tangible
employment action, such asdischarge, demotion, or undesirablereassignment” istaken, however, an
employer may defend against liability or damages “by proving an affirmative defense of reasonable
oversight and of the employee's unreasonable failure to take advantage of corrective opportunities.”
Nicholsv. American Nat'l Ins. Co., 154 F.3d 875, 887 (8th Cir. 1998) (citing Faragher, 524 U.S.
a__ ,118 S. Ct. at 2292-93; Burlington Indus., 524 U.S. at ___, 118 S. Ct. at 2270); accord
Phillips v. Taco Bell Corp., 156 F.3d 884, 888 (8th Cir. 1998) (citing same); Newton v. Cadwell
Laboratories, 156 F.3d 880, 883 (8th Cir. 1998) (citing same). The language of the affirmative
defenseistaken verbatim from the Supreme Court'sdecisionsinBurlington Industriesand Faragher .

Noteson Use
! Select the bracketed language that corresponds to the burden-of-proof instruction given.

2 According to the Supreme Court, a defendant asserting this affirmative defense must prove
not only that it exercised reasonable care to prevent and correct promptly any sexually harassing
behavior, but also that “ plaintiff unreasonably failed to take advantage of any preventiveor corrective
opportunities provided by defendant or to avoid harm otherwise.” Faragher,524U.S.at _ , 118
S. Ct. at 2293; Burlington Indus., 524 U.S. at ___, 118 S. Ct. at 2270. For purposes of instructing
thejury, however, the Committeerecommendsthat the specific preventiveor correctiveopportunities
of which plaintiff allegedly failed to take advantage or the particular manner in which plaintiff
alegedly failed to avoid harm be identified.
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5.43 SEXUAL HARASSMENT-- ESSENTIAL ELEMENTS
(By Nonsupervisor With No Tangible Employment Action)

Your verdict must be for plaintiff [and against defendant |* on plaintiff's claim of
sexual harassment if al of the following elements have been proved by the [(greater weight)
(preponderance)]? of the evidence:

First, plaintiff wassubjected to (describealleged conduct or conditionsgiving riseto plaintiff's
clam)?; and

Second, such conduct was unwelcome?; and

Third, such conduct was based on plaintiff's [(sex) (gender)]’; and

Fourth, such conduct was sufficiently severeor pervasivethat areasonablepersoninplaintiff's
position would find plaintiff's work environment to be [(hostile) (abusive)]®; and

Fifth, at the time such conduct occurred and as a result of such conduct, plaintiff believed
[(his) (her)] work environment to be [(hostile) (abusive)]; and

Sixth, defendant knew or should have known of the (describe aleged conduct or conditions
giving rise to plaintiff's claim)’; and

Seventh, defendant failed to take prompt and appropriate corrective action to end the
harassment.?

If any of the above elements has not been proved by the [(greater weight) (preponderance)]
of the evidence, your verdict must be for the defendant and you need not proceed further in

considering this claim.®
Committee Comments

This instruction is designed for use in cases where the plaintiff did not suffer any tangible
employment action, but claimsthat he or she was subjected to sexua harassment by non-supervisors
(as opposed to supervisory personnel) sufficiently severe or pervasive to create a hostile working
environment. In such cases (i.e., cases not involving vicarious liability), “[€]mployees have some
obligation to inform their employers, either directly or otherwise, of behavior that they find
objectionable before employer can be held responsible for failing to correct that behavior, at |east
ordinarily.” Whitmorev. O'Connor Management, Inc., 156 F.3d 796, 800 (8th Cir. 1998) (decided
after the Supreme Court's opinions in Burlington Industries and Faragher).
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Noteson Use
! Use this phrase if there are multiple defendants.
2 Select the bracketed language that corresponds to the burden-of-proof instruction given.

3 The conduct or conditionsforming thebasisfor the plaintiff's sexual harassment claim should
be described here. Excessive detail is neither necessary nor desirable and may be interpreted by the
appellate court as a comment on the evidence. See Caviness v. Nucor-Yamato Steel Co., 105 F.3d
1216, 1222 (8th Cir. 1997). Itisappropriateto focusthe jury's attention on the essential or ultimate
factswhich plaintiff contends constitutes the conditions which make the environment hostile. Open-
ended words such as*“etc.” should beavoided. Commenting on the evidence, for example, by telling
thejury that certain evidence should be considered with caution, or suggesting thejudge doesbelieve
or does not believe, or is skeptical about some evidenceisinadvisable. A brief listing of the essential
facts or circumstances which plaintiff must prove is not normally deemed to be a comment on the
evidence. Placing undue emphasison aparticular theory of plaintiff'sor defendant's case should aso
be avoided. See Tyler v. Hot Springs Sch. Dist. No. 6, 827 F.2d 1227, 1231 (8th Cir. 1987).

* The term “unwelcome” may be of such common usage that it need not be defined. If the
court wantsto definethisterm, the following should be considered: “[Conduct is'unwelcome] if the
employee did not solicit or invite it and the employee regarded the conduct as undesirable or
offensive.” This definition is taken from Moylan v. Maries County, 792 F.2d 746, 749 (8th Cir.
1986).

® As noted in the Committee Comments, there are a number of subsidiary issues which can
arise in connection with the requirement that actionable harassment must be “based on sex.” If the
allegedly offensive conduct clearly was directed at the plaintiff because of hisor her gender, it isnot
necessary to include thiselement. However, if thereisadispute asto whether the offensive conduct
wasdiscriminatory--for example, if the offending conduct may have been equally abusiveto both men
and women or if men and women participated equally in creating a* raunchy workplace”--it may be
necessary to modify this element to properly frame the issue.

® Select the word which best describes plaintiff's theory. Both words may be appropriate.
This element sets forth the “objective test” for a hostile work environment. As discussed in the
Committee Comments, it is the Committee's position that the appropriate perspective is that of a
“reasonable person.” In addition, it may be appropriate to include the factors set forth in Harrisv.
Forklift Sys., Inc., 510 U.S. 17, 23 (1993), and reiterated in Faragher v. City of Boca Raton, 524
U.S. 775, _ , 118 S. Ct. 2275, 2283 (1998), to aid in determining whether a plaintiff's work
environment was hostile or abusive. For example:

In determining whether a reasonable person in the plaintiff's circumstances
would find the plaintiff's work environment to be hostile or abusive, you must ook
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at all the circumstances. The circumstances may include the frequency of the conduct
complained of; its severity; whether it was physically threatening or humiliating, or
merely offensive; whether it unreasonably interfered with the plaintiff's work
performance; and the effect on plaintiff's psychological well-being. No single factor
isrequired in order to find a work environment hostile or abusive.

’ Asnoted in the Committee Comments, there are generally two requirementsfor establishing
employer liability in sexual harassment cases where the plaintiff claims harassment by his or her
coworkersrather than by supervisory personnel: (1) the plaintiff must show that the employer knew
or should have known of the harassment; and (2) the plaintiff must show that the employer failed to
take appropriate action to end the harassment. This element sets forth the first half of the test. As
apractical matter, it isunlikely that the defendant will serioudly contest both issues. if the employer
clamsit never knew of the harassment, the question of whether its response was appropriate would
be moot; conversely, if the employer's primary defenseisthat it took appropriate remedial action, the
“knew or should have known” element may be moot.

8 As discussed in the Introductory Comment, the Supreme Court's recent opinions with
respect to employer liability in sexua harassment cases address only those situations in which a
supervisor (as opposed to a non-supervisor) sexually harasses a subordinate. In casesin which the
plaintiff alleges sexual harassment by a non-supervisor, the issue of whether courts will leave the
burden on plaintiff to provethat the defendant fail ed to take prompt and appropriate corrective action
or whether courtswill place the burden on the defendant to prove an affirmative defense that it took
prompt and appropriate corrective action as in Faragher and Burlington Industries is an open
guestion. See, e.g., Coatesv. Sundor Brands, Inc., 164 F.3d 1361, 1366 (11th Cir. 1999) (Barkett,
concurring).

® Because thisinstruction is designed for usein casesin which no tangible employment action
has been taken, plaintiff's claim should not be analyzed under the “ motivating factor/same decision”
format used in other Title V11 cases. See Stacksv. Southwestern Bell, 27 F.3d 1316 (8th Cir. 1994).
For damagesinstructions and averdict form, Model Instruction 5.02 through 5.05 should be used in
amodified format. For a sample constructive discharge instruction, see Model Instruction 5.93.
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5.50 et seq. (Reserved for " Disparate Treatment” Cases under the
Americans with Disabilities Act, 42 U.S.C. § 12101 et seq.)
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5.60 et seq. (Reserved for " Reasonable Accommodation” Casesunder the
Americanswith Disabilities Act, 42 U.S.C. § 12101)
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5.70 42U.S.C. 81983 - FIRST AMENDMENT RETALIATION
Introductory Comment

The legal theory underlying First Amendment retaliation cases is that "a State cannot
condition public employment on a basis that infringes the employee's constitutionally protected
interest in freedom of expression.” Connick v. Myers, 461 U.S. 138, 142 (1983); seealso Pickering
v. Board of Educ., 391 U.S. 563, 568-74 (1968); Perryv. Sndermann, 408 U.S. 593, 597-98 (1972);
Mt. Healthy City School Dist. v. Doyle, 429 U.S. 274, 283-84 (1977); Rankin v. McPherson, 483
U.S. 378, 383-84 (1987); Waters v. Churchill, 511 U.S. 661 (1994). Although most First
Amendment retaliation casesrelate to the termination of the plaintiff's employment, they can involve
demotions, suspensions, and other employment-related actions. See, e.g., Stever v. Independent
School Dist. No. 625, 943 F.2d 845 (8th Cir. 1991) (transfer); Powell v. Basham, 921 F.2d 165, 167-
68 (8th Cir. 1990) (denial of promotion); Duckworth v. Ford, 995 F.2d 858, 860-61 (8th Cir. 1993)
(harassment). Generally, there are three issues in First Amendment retaliation cases. whether the
plaintiff's speech was "protected activity" under the First Amendment; whether the plaintiff's speech
was amotivating or substantial factor in the defendant's decision to terminate or otherwiseimpair the
plaintiff's employment; and whether the defendant would have taken the same action irrespective of
the plaintiff's speech. E.g., Hamer v. Brown, 831 F.2d 1398, 1401 (8th Cir. 1987); Lewisv. Harrison
School Dist., 805 F.2d 310, 313 (8th Cir. 1986). In view of the Supreme Court's decision in Mt.
Healthy City School Dist. v. Doyle, 429 U.S. 274 (1977), the model instruction on liability utilizes
a motivating-factor/same-decision burden-shifting format in all First Amendment retaliation cases.
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5.71 42U.S.C. 81983 - FIRST AMENDMENT RETALIATION -
ESSENTIAL ELEMENTS

Y our verdict must be for plaintiff [and against defendant ]* [on plaintiff's

First Amendment retaliation claim]? if the following elements have been proved by the [(greater
weight) (preponderance)]® of the evidence:

First, defendant [discharged]* plaintiff; and

Second, plaintiff's [here specifically describe plaintiff's protected speech - e.g., letter to the
local newspaper]® was a motivating factor® in defendant's decision [to discharge]” plaintiff[; and

Third, defendant was acting under color of law] .2

However, your verdict must befor defendant if any of the above elementshasnot been proved
by the [(greater weight) (preponderance)] of the evidence, or if it has been proved by the [(greater
weight) (preponderance)] of the evidencethat defendant would have[discharged] plaintiff regardless
of [his/her] (letter to the local newspaper).’

Committee Comments
OVERVIEW

Public employers may not retaliate against their employees for speaking out on matters of
public concern unlesstheir speech contains knowingly or recklessly fal se statements, underminesthe
ability of the employee to function, or interferes with the operation of the governmental entity.
McGee v. South Pemiscot School Dist., 712 F.2d 339, 342 (8th Cir. 1983). In recent years, the
Eighth Circuit has issued a number of noteworthy decisions concerning this theory of liability. See
Duckworth v. Ford, 995 F.2d 858, 861 (8th Cir. 1993) (holding that defendants were not entitled to
qualified immunity in First Amendment case); Shands v. City of Kennett, 993 F.2d 1337, 1344-46
(8th Cir. 1993) (affirming j.n.o.v. for employer where plaintiff's comments regarding personnel and
safety issues were not protected by First Amendment); Bausworth v. Hazelwood School Dist., 986
F.2d 1197 (8th Cir. 1993) (affirming summary judgment for employer where plaintiff's comments
regarding school district policy werenot " protected activity"); Buzek v. County of Saunders, 972 F.2d
992 (8th Cir. 1992) (individual defendant was not entitled to qualified immunity defense in First
Amendment case); Bartlett v. Fischer, 972 F.2d 911 (8th Cir. 1992) (approving qualified immunity
defense in First Amendment case); Sever v. Independent School Dist. No. 625, 943 F.2d 845 (8th
Cir. 1991) (anayzing "protected speech” and "causation” issues); Powell v. Basham, 921 F.2d 165
(8th Cir. 1990) (holding that public employee's criticism of employer's promotion process was
"protected activity"); Crain v. Board of Police Comm'rs, 920 F.2d 1402 (8th Cir. 1990) (affirming
summary judgment where plaintiffs internal grievances did not rise to the level of "protected
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speech"); Hoffmann v. City of Liberty, 905 F.2d 229 (8th Cir. 1990) (employee grievance was not
protected by the First Amendment); Darnell v. Ford, 903 F.2d 556 (8th Cir. 1990) (ruling that state
police officer's support of acertain candidate for the position of Highway Patrol Superintendent was
"protected activity").

PRIMARY ISSUESIN FIRST AMENDMENT CASES

Generdly, there are three primary issuesin First Amendment retaliation cases. (1) whether
the plaintiff's speech was "protected activity" under the First Amendment; (2) whether the plaintiff's
protected activity was a substantial or motivating factor in defendant's decision to terminate or
otherwiseimpair the plaintiff'semployment; and (3) whether the defendant would havetakenthe same
action irrespective of plaintiff's protected activity. Hamer v. Brown, 831 F.2d 1398, 1401 (8th Cir.
1987); Lewisv. Harrison School Dist., 805 F.2d 310, 313 (8th Cir. 1986); Cox v. Dardanelle Public
School Dist., 790 F.2d 668, 672 (8th Cir. 1986). The determination of whether the plaintiff's speech
was"protected” presentsaquestion of law for thecourt. E.g., Bausworthv. Hazelwood School Dist.,
986 F.2d 1197, 1198 (8th Cir. 1993); Lewisv. Harrison School Dist., 805 F.2d 310, 313 (8th Cir.
1986).

SECONDARY ISSUES RELATING TO "PROTECTED SPEECH" DETERMINATION

In general, the question of whether the plaintiff's speech was "protected” depends upon two
subissues: (1) whether the plaintiff's speech addressed amatter of " public concern”; and (2) whether,
in balancing the competing interests, the plaintiff's interest in commenting on matters of public
concernoutweighsthegovernment'sinterest in rendering efficient servicestoitsconstituents. Waters
v. Churchill, 511 U.S. 661, 114 S. Ct. 1878 (1994); Hamer v. Brown, 831 F.2d 1398, 1401-02 (8th
Cir. 1987); Cox v. Dardanelle Public School Dist., 790 F.2d 668, 672 (8th Cir. 1986). In many
cases, the trial court will be able to determine whether the plaintiff's speech was protected without
much difficulty. However, as discussed below, complicated issues can arise when there are factual
disputes underlying thisissue. See Shandsv. City of Kennett, 993 F.2d 1337, 1342 (8th Cir. 1993).

a. Public Concern

Anayss of whether the plaintiff's speech addressed a matter of "public concern” requires
consideration of the plaintiff's role in conveying the speech, whether the plaintiff attempted to
communicateto the public at large, and whether the plaintiff was attempting to generate public debate
or merely pursuing persona gain. Bausworth v. Hazelwood School Dist., 986 F.2d 1197 (8th Cir.
1993); but cf. Derrickson v. Board of Educ., 703 F.2d 309, 316 (8th Cir. 1983) (speech can be
protected even if it was "privately expresged]" to plaintiff's superiors); Darnell v. Ford, 903 F.2d
556, 563 (8th Cir. 1990) (speech was protected even if it was motivated by plaintiff's self-interest);
see generally Connick v. Myers, 461 U.S. 138, 147 (1983) (speech is not protected by First
Amendment if plaintiff speaks merely as an employee upon matters only of personal interest).
Determination of whether the plaintiff's speech addressed a matter of public concern appearsto fall
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exclusively within the province of the court. See Lewisv. Harrison School Dist., 805 F.2d 310, 312-
13 (8th Cir. 1986) (tria court erred in following jury's finding that plaintiff's speech did not address
amatter of public concern).

b. Balancing of Interests

Anaysis of the "balancing” issue depends upon avariety of factors, which traditionally have
included the following: the need for harmony in the workplace; whether the governmental entity's
mission required a close working relationship between the plaintiff and his or her co-workers when
the speech in question has caused or could have caused deterioration in the plaintiff's work
relationships; the time, place, and manner of the speech; the context in which the dispute arose; the
degree of public interest in the speech; and whether the speech impaired the plaintiff's ability to
perform his or her duties. Shandsv. City of Kennett, 993 F.2d 1337, 1344 (8th Cir. 1993); Hamer
v. Brown, 831 F.2d 1398, 1402 (8th Cir. 1987); see generally Pickering v. Board of Educ., 391 U.S.
563, 568 (1968). This balancing process is flexible, and the weight to be given to any one factor
depends upon the specific circumstances of each case. Shandsv. City of Kennett, 993 F.2d 1337,
1344 (8th Cir. 1993).

c. Balancing and Jury Instructions

Although the balancing process ultimately isafunction for the court, Eighth Circuit case law
indicatesthat subsidiary factual issues must be submitted to thejury. For example, inMcGeev. South
Pemiscot School Dist., 712 F.2d 339, 342 (8th Cir. 1983), the court stated that "[i]t wasfor thejury
to decide whether the [plaintiff's] letter [to the editor] created disharmony between McGee and his
immediate supervisors." Likewise, in Lewisv. Harrison School Dist., 805 F.2d 310, 315 (8th Cir.
1986), the Eighth Circuit ruled that it was error for the trial court to disregard the jury's special
interrogatory findings on certain balancing issues. In Shandsv. City of Kennett, 993 F.2d 1337 (8th
Cir. 1993), the court stated that:

Any underlying factual disputes concerning whether the plaintiff's speech is
protected . . . should be submitted to thejury through special interrogatoriesor special verdict
forms. For example, thejury should decidefactual questionssuch asthe nature and substance
of the plaintiff's speech activity, and whether the speech created disharmony in the work
place. Thetrial court should then combinethejury'sfactual findingswithitslega conclusions
in determining whether the plaintiff's speech is protected.

Id. at 1342-43 (citations omitted). Accordingly, this model instruction may be supplemented with
aset of special interrogatoriesor it may require modification to dicit specific jury findings on critical
baancing issues such as "disharmony.” See Note on Use 2; Mode Instruction 5.71A. Although the
plantiff appears to have the burden of proof as to whether the speech was "constitutionally
protected,” see Cox v. Miller County R-1 School Dist., 951 F.2d 927, 931 (8th Cir. 1991) and Stever
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v. Independent School Dist. No. 625, 943 F.2d 845, 849-50 (8th Cir. 1991), it isunclear whether the
plaintiff bears the burden of proof asto each subsidiary factor.

When the trial court submits special interrogatories to the jury, it bears emphasis that the
ultimate decision asto whether the plaintiff's speech was protected is a question of law for the court.
E.g., Lewis v. Harrison School Dist., 805 F.2d 310, 312-13 (8th Cir. 1986) (tria court erred in
following jury's finding that speech did not address matter of public concern); Bowman v. Pulaski
County Special School Dist., 723 F.2d 640, 644-45 (8th Cir. 1983) (plaintiff's speech was protected
even though it "contributed to the turmoil” at the workplace). It also bears emphasis that the
defendant's reasonabl e perception of the critical eventsis controlling; the jury cannot be allowed to
subgtitute its judgment as to what "realy happened” for the honest and reasonable belief of the
defendant. Watersv. Churchill, 511 U.S. 661, 114 S. Ct. 1878 (1994.)

d. Balancing and Qualified Immunity

The need to address the balancing issue in jury instructions is most likely to arise in cases
brought against municipalities, school districts, and other local governmental bodies which are not
entitled to qualified immunity or Eleventh Amendment immunity. In contrast, recent Eighth Circuit
case law suggests that individual defendants may have qualified immunity with respect to any jury-
triable damages claims if the "balancing issue" becomes critical in a First Amendment case. See
Grantham v. Trickey, 21 F.3d 289, 295 (8th Cir. 1994) (holding that individual defendants are
entitled to qualified immunity where there is specific and unrefuted evidence that the employee's
speech affected morale and substantially disrupted the work environment); Bartlett v. Fisher, 972
F.2d 911, 916 (8th Cir. 1992) (suggesting that qualified immunity from damageswill apply whenever
a First Amendment retaliation case involves the "balancing test"). But cf. Duckworth v. Ford, 995
F.2d 858, 861 (8th Cir. 1993) (rglecting individual defendants qualified immunity defense in First
Amendment case); Buzek v. County of Saunders, 972 F.2d 992 (8th Cir. 1992) (rejecting qualified
immunity in First Amendment case where defendant failed to introduce evidence sufficient to invoke
the balance test); Powell v. Basham, 921 F.2d 165, 167-68 (8th Cir. 1990) (rgecting qualified
immunity defensein First Amendment wrongful discharge cases); Lewisv. Harrison School Dist., 805
F.2d 310, 318 (8th Cir. 1986) (same). InWatersv. Churchill, 511 U.S. 661, 114 S. Ct. 1878 (1994),
the Supreme Court declined to address the issue of qualified immunity in First Amendment cases.
In addition, state governmental bodiestypically have Eleventh Amendment immunity from damages
clams. Will v. Michigan Dept. of State Police, 491 U.S. 58 (1989). Accordingly, when balancing
issues arise in a case brought by a state employee, the defendants may have immunity from aclam
for damages and, as a result, there would be no need for ajury tria or jury instructions.

MOTIVATION AND CAUSATION

If aplaintiff can make the required threshold showing that he or she engaged in protected
activity, the remaining issues focus on the questions of motivation and causation: wasthe plaintiff's
employment terminated or otherwise impaired because of his or her protected activity? In Mt.
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Healthy City School Dist. v. Doyle, 429 U.S. 274, 287 (1977), the Supreme Court introduced the
“motivating-factor”/“ same-decision” burden shifting format in First Amendment retaliation cases.
Ontheissue of causation, it also should be noted that the Eighth Circuit has allowed a claim against
a defendant who recommended the plaintiff's dismissal but lacked final decision-making authority.
Darnéll v. Ford, 903 F.2d 556, 561-62 (8th Cir. 1990). The Eighth Circuit also hasalowed aclam
againgt aschool board for unknowingly carrying out aschool principal'sretaliatory recommendation.
Cox v. Dardanelle Pub. School Dist., 790 F.2d 668, 676 (8th Cir. 1986). More recently, in Waters
v. Churchill, 511 U.S. 661, 114 S. Ct. 1878 (1994), the Supreme Court ruled that a public employer
does not violate the First Amendment if it honestly and reasonably believes reports by coworkers of
unprotected conduct by the plaintiff; the Supreme Court did not address the situation where the
public employer relied upon the tainted recommendation of a management-level employee.

Notes on Use
! Use this phrase if there are multiple defendants.

2 The bracketed language should be inserted when the plaintiff submits more than one claim
to thejury.

3 Select the bracketed language which corresponds to the burden-of-proof instruction given.

* This instruction is designed for use in a discharge case. In a"failure to hire," "failure to
promote,” or "demotion” case, the instruction must be modified. Where the plaintiff resigned but
claims a"constructive discharge,” thisinstruction should be modified. See Model Instruction 5.93.

> To avoid difficult questions regarding causation, it is very important to specifically describe
the speech which forms the basis for the claim. Vague references to "the plaintiff's speech” or "the
plaintiff's statements to the school board" often will be inadequate; instead, specific reference to the
time, place and substance of the speech (e.g., "plaintiff's comments criticizing teacher salaries at the
April 1992 school board meeting") isrecommended. Whenever thereisagenuineissue asto whether
the plaintiff's speech was "protected” by the First Amendment, the trial court should be extremely
careful in making the record regarding this issue. If the trial court can readily determine that the
plaintiff's speech was "protected” by the First Amendment without resort to jury findings, asuccinct
description of the protected speech should be inserted in the elements instruction. By way of
example, the model instruction makes reference to plaintiff's "letter to the local newspaper.”
However, if there is an underlying factua dispute impacting whether the plaintiff's speech was
protected, any questions of fact should be submitted to the jury through specia interrogatories or
other special instructional devices. See Shandsv. City of Kennett, 993 F.2d 1337, 1342-43 (8th Cir.
1993).

Assuggested by Shandsv. City of Kennett, 993 F.2d 1337, 1342-43 (8th Cir. 1993), thetrial
court may separately submit specia interrogatoriesto dicit jury findings as to the relevant balancing
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factors, while reserving judgment on the legal impact of those findings. For a sample set of
interrogatories, see Model Instruction 5.71A. If the trial court takes this approach, it should
postpone its entry of judgment while it fully evaluates the implications of the jury's findings of fact.
SeeModel Instruction 5.75A. Alternatively, if the essentia jury issue can be crystallized in theform
of a single essentia element which the plaintiff must prove, it may be included in the elements
instruction. For example, in McGee v. South Pemiscot School Dist., 712 F.2d 339, 342 (8th Cir.
1983), thetrial court instructed the jury that its verdict had to be for the defendantsif it believed that
the plaintiff's"exercise of free speech had adisruptiveimpact upon the[school district's] employees.”

¢ The Committee believes that the term "motivating factor" may be of such common usage
that it need not be defined. If the jury has a question regarding this term, the following may be a
suitable definition: "The term 'motivating factor' means a consideration that moved the defendant
toward itsdecision." The phrase "afactor that played a part" also may be an appropriate substitute
for the phrase "motivating factor." See Estesv. Dick Smith Ford, Inc., 856 F.2d 1097, 1101-02 (8th
Cir. 1988). But cf. Mt. Healthy City School Dist. v. Doyle, 429 U.S. 274, 287 (1977) (equating
"motivating factor" with "substantial factor").

" The bracketed term should be consistent with thefirst element. Accordingly, thisinstruction
must be modified in a"failure-to-hire," "failure-to-promote,” or "demotion" case.

8 Usethislanguageif theissue of whether the defendant was acting under color of state law,
aprerequisite to aclaim under 42 U.S.C. § 1983. Typicaly, this element will be conceded by the
defendant. If so, it need not be included in thisinstruction.

° If appropriate, this instruction may be modified to include a "business judgment” and/or a
"pretext” instruction. See Model Instructions 5.94, 5.95.
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5.71A 42U.S.C. §1983 - FIRST AMENDMENT RETALIATION -
SPECIAL INTERROGATORIES REGARDING
"PROTECTED SPEECH" BALANCING ISSUES

To assist the Court in determining whether plaintiff's [describe the speech upon which
plaintiff's claim is based--e.g., "memo to Principal Jones dated January 24, 1989"]* was protected by
the First Amendment to the United States Constitution, you are directed to consider and answer the
following questions:

1. Did plaintiff's [memo to Principal Jones dated January 24, 1989] cause, or could it

have caused, disharmony or disruption in the workplace?

2. Did plaintiff's [January 24, 1989, memo to Principal Jones] impair [his/her] ability to

perform [his/her] duties?

Please use the Supplemental Verdict Form to indicate your answers to these questions.*
Committee Comments

The Eighth Circuit has indicated that, whenever the Pickering balancing process must be
invoked to determine whether the plaintiff's speech was protected by the First Amendment, "[a]ny
underlying factual disputes . . . should be submitted to the jury through special interrogatories or
gpecial verdict forms.” Shands v. City of Kennett, 993 F.2d 1337, 1342 (8th Cir. 1993). This
instruction is designed to meet the mandate of Shands. See generally Committee Comments to
Model Instruction 5.71. If the plaintiff's speech clearly is "protected” without reference to the
Pickering balancing analysis, this instruction should not be used.

Although the Shands decision described a number of factors to be utilized in the balancing
process, only two seem likely to raise factua issues which warrant the submission of special
interrogatories: whether the plaintiff's speech caused, or could have caused, disharmony or disruption
intheworkplace; and whether the speech impaired the plaintiff'sability to perform hisor her job. The
other relevant factors--which deal with the "need for harmony in the workplace," the "degree of
public interest in the speech,” the "context in which the dispute arose," and the "time, manner, and
place of the speech"--typically will not present factual issues for the jury. Nevertheless, this
instruction should betailored to the particul ar situation at hand by adding, deleting, or modifying the
relevant questions. If thereisan issue concerning the time, place, or manner of the speech, it should
be resolved by thejury. For example, if the plaintiff contends that he/she made the crucial remark at
a public meeting while the defendant claims the remark was made in a private conversation, the issue
should be submitted to the jury by means of a special interrogatory, such as:
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Did the plaintiff make hisher statement [describe the statement - e.g., about corporal
punishment of students| at the public school board meeting of May 1, 19927

Similarly, if thereisamaterial dispute over the precise content of the plaintiff's speech, it appearsthat
the issue must beresolved by thejury. Inresolving any such factual dispute, deference must be given
to the honest and reasonable perception of the defendant. Watersv. Churchill, 511 U.S. 661, 114
S. Ct. 1878 (1994). Thus, if the defendant takesthe position that it terminated the plaintiff based on
athird-party report that the plaintiff engaged in unprotected insubordination, the following sequence
of interrogatories may be appropriate:

1. Did plaintiff say that his’her supervisor was incompetent?

Yes No
Note: If your answer is"yes," you should not answer Question No. 2. If
your answer is"no," continue on the Question No. 2.

2. Did defendant honestly and reasonably believe the report of [name plaintiff's
coworker or other source of third-party report] that plaintiff had referred to his/her supervisor
as incompetent?

Yes No

In general, it appears that the plaintiff has the burden of showing that his or her speech was
congtitutionally protected. See Cox v. Miller County R-1 School Dist., 951 F.2d 927, 931 (8th Cir.
1991); Sever v. Independent School Dist. No. 625, 943 F.2d 845, 849-50 (8th Cir. 1991). However,
it is unclear whether the plaintiff should bear the risk of nonpersuasion on every subsidiary factual
issue. Accordingly, thisinstruction does not include any "burden of proof" language. It aso should
be noted that the ultimate balancing test rests within the province of the Court and that no particular
factor isdispositive. See Shands, 993 F.2d at 1344, 1346.

Notes on Use
! Describe the speech upon which the plaintiff bases his or her claim.

2 The first two factors mentioned in Shands relate to "the need for harmony in the office or
work place" and "whether the government's responsibilities required a close working relationship to
exist between the plaintiff and co-workers." Shands, 993 F.2d at 1344. The second factor mentioned
in Shands addresses whether the plaintiff's speech caused or could have caused deterioration in
plaintiff's working relationships. Shands, 993 F.2d at 1344. This question is designed to test this
issue.
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3 Y et another balancing factor mentioned in Shands is whether the speech at issue impaired
the plaintiff's ability to perform his or her assigned duties. See Shands, 993 F.2d at 1344. This
guestionisdesigned to test thisissue. Asdiscussed inthe Committee Comments, thislist of questions
is not required in all cases, nor isit al-inclusive. If other issues exist concerning the context or
content of the plaintiff's speech, additiona questions should be included.

* The jury's answers to the specia interrogatories should be recorded on a Supplemental
Verdict Form. See Modé Instruction 5.75A.
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5.72 42 U.S.C. §1983 - FIRST AMENDMENT RETALIATION - ACTUAL DAMAGES

If you find in favor of plaintiff under Instruction __,* then you must award plaintiff such
sum as you find by the [(greater weight) or (preponderance)]? of the evidence will fairly and justly
compensate plaintiff for any actua damages you find plaintiff sustained as a direct result of
defendant's conduct assubmittedin Instruction _.* Actual damagesinclude any wagesor fringe
benefitsyou find plaintiff would have earned in [hig’her] employment with defendant if [he/she] had
not been discharged on [fill in date of discharge], minus the amount of earnings and benefits from
other employment received by plaintiff during that time.* Actual damages also may include [list
damages supported by the evidence].°

[Y ouareasoinstructed that plaintiff hasaduty under thelaw to "mitigate” his damages--that
IS, to exercise reasonable diligence under the circumstances to minimize his damages. Therefore, if
you find by the [(greater weight) or (preponderance)] of the evidence that plaintiff failed to seek out
or take advantage of an opportunity that was reasonably available to him, you must reduce his
damages by the amount he reasonably could have avoided if he had sought out or taken advantage
of such an opportunity.]® [Remember, throughout your deliberations, you must not engage in any
speculation, guess, or conjecture and you must not award any damages by way of punishment or

through sympathy.]’
Committee Comments

This instruction is designed to submit the standard back pay formula of lost wages and
benefits reduced by interim earnings and benefits. See Fiedler v. Indianhead Truck Line, Inc., 670
F.2d 806, 808 (8th Cir. 1982). Moreover, because section 1983 damages are not limited to back pay,
the instruction also permits the recovery of general damagesfor pain, suffering, humiliation, and the
like.

In some cases, a discrimination plaintiff may be eligible for front pay. Because front pay is
essentially an equitable remedy "in lieu of" reinstatement, the Committee recommends that front pay
isanissuefor the court, not thejury. SeeMacDiss v. Valmont Indus., 856 F.2d 1054, 1060 (8th Cir.
1988). But cf. Committee Comments, Model Instruction 5.02 (front pay may be a jury issue in
Title VII casesunder the Civil Rights Act of 1991); Doynev. Union Electric Co., 953 F.2d 447, 451
(8th Cir. 1992) (jury's determination was binding where judge submitted front pay issue to jury).

146 5.72



Employment Cases -- Element and Damage I nstructions

This instruction may be modified to articulate the types of interim earnings which should be
offset against the plaintiff'sback pay. For example, severance pay and wagesfrom other employment
ordinarily are offset against aback pay award. See Krausev. Dresser Industries, 910 F.2d 674, 680
(10th Cir. 1990); Cornetta v. United Sates, 851 F.2d 1372, 1381 (Fed. Cir. 1988); Fariss v.
Lynchburg Foundry, 769 F.2d 958, 966 (4th Cir. 1985). Unemployment compensation, Social
Security benefits or pension benefits ordinarily are not offset against a back pay award. See Doyne
v. Union Electric Co., 953 F.2d 447, 451 (8th Cir. 1992) (holding that pension benefits are a
"collateral source benefit"); Dreyer v. Arco Chemical Co., 801 F.2d 651, 653 n.1 (3d Cir. 1986)
(Socia Security and pension benefits not deductible); Protos v. Volkswagen of America, Inc., 797
F.2d 129, 138-39 (3d Cir. 1986) (unemployment benefitsnot deductible); Rasimasv. Michigan Dept.
of Mental Health, 714 F.2d 614, 626 (6th Cir. 1983) (same) but cf. Blum v Witco Chemical Corp.,
829 F.2d 367, 374 (3d Cir. 1987) (pension benefits received as a result of subsequent employment
considered in offsetting damages award); Toledo v. Nobel-Sysco, Inc., 892 F.2d 1481, 1493 (10th
Cir. 1989) (deductibility of unemployment compensation is within trial court's discretion); Horn v.
Duke Homes, 755 F.2d 599, 607 n.12 (7th Cir. 1985) (same); EEOC v. Enterprise Assn Seantfitters
Local No. 638, 542 F.2d 579, 592 (2d Cir. 1976) (same).

This instruction is designed to encompass a Situation where the defendant asserts some
independent post-discharge reason--such as a plant closing or sweeping reduction in force--why the
plaintiff would have been terminated in any event before trial. See, e.g., Cleverly v. Western Elec.
Co., 450 F. Supp. 507 (W.D. Mo. 1978), aff'd, 594 F.2d 638 (8th Cir. 1979). Nevertheless, thetrid
court may give a separate instruction which submits this issue in more direct terms.

Notes on Use
! Insert the number or title of the "essential element" instruction here.
2 Select the bracketed language which corresponds to the burden-of-proof instruction given.

3When certain benefits, such asempl oyer-subsidized healthinsurance benefits, arerecoverable
under the evidence, this instruction may be modified to explain to the jury the manner in which
recovery for those benefitsisto be calculated. Claimsfor lost benefits often present difficult issues
asto the proper measure of recovery. SeeTolanv. Levi Srauss& Co., 867 F.2d 467, 470 (8th Cir.
1989) (discussing different approaches). Some courts deny recovery for lost benefits unless the
employee purchases substitute coverage, in which case the measure of damagesisthe employee'sout-
of-pocket expenses. Syvock v. Milwaukee Boiler Mfg. Co., 665 F.2d 149, 161 (7th Cir. 1981);
Pearce v. Carrier Corp., 966 F.2d 958 (5th Cir. 1992). Other courts permit the recovery of the
amount the employer would have paid as premiums on the employee's behalf. Farissv. Lynchburg
Foundry, 769 F.2d 958, 964-65 (4th Cir. 1985). The Committee expresses no view as to which
approach is proper. This instruction also may be modified to exclude certain items which were
mentioned during trial but are not recoverable because of an insufficiency of evidence or as a matter
of law.
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* This sentence should be used to guide the jury in calculating the plaintiff's economic
damages. In section 1983 cases, however, a prevailing plaintiff may recover actual damages for
emotional distressand other personal injuries. See Careyv. Piphus, 435U.S. 247 (1978). Thewords
following "minus’ are accurate only to the extent that they refer to employment that has been taken
inlieu of the employment with the defendant. That issignificant where, for example, the plaintiff had
a part-time job with someone other than the defendant befor e the discharge and retained it after the
discharge. Inthat circumstance, theamount of earningsand benefitsfrom that part-time employment
received after the discharge should not be deducted from the wages or fringe benefits the plaintiff
would have earned with the defendant if he or she had not have been discharged, unlessthe part-time
job was enlarged after the discharge. 1n such a case, the instruction should be modified to make it
clear to the jury which income may be used to reduce plaintiff's recovery.

® In section 1983 cases, a prevailing plaintiff may recover damages for mental anguish and
other personal injuries. The specific elements of damagesthat may be set forth in thisinstruction are
smilar to those found in the Civil Rights Act of 1991. See 42 U.S.C. § 1981a(b)(3). See Model
Instruction 5.02 n.8, and Model Instruction 4.51.

® This paragraph is designed to submit the issue of "mitigation of damages' in appropriate
cases. See Coleman v. City of Omaha, 714 F.2d 804, 808 (8th Cir. 1983).

" This paragraph may be given at the trial court's discretion.
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5.73 42U.S.C. 81983 - FIRST AMENDMENT RETALIATION - NOMINAL DAMAGES

If you find in favor of plaintiff under Instruction . but you find that plaintiff's damages
have no monetary value, then you must return a verdict for plaintiff in the nominal amount of One
Dollar ($1.00).?

Committee Comments

Most employment discrimination cases involve lost wages and benefits. Nevertheless, a
nominal damage instruction should be given in appropriate cases, such as where a plaintiff claiming
adiscriminatory harassment did not sustain any loss of earnings. Goodwin v. Circuit Court of &.
Louis County, 729 F.2d 541, 542-43, 548 (8th Cir. 1984).

Anaward of nominal damages can support apunitive damageaward. See Goodwinv. Circuit
Court of S. Louis County, 729 F.2d at 548.

If nominal damages are submitted, the verdict form must contain a line where the jury can
make that finding.

Notes on Use
! Insert the number or title of the "essential elements’ instruction here.

2 One Dollar ($1.00) arguably isthe required amount in cases in which nominal damages are
appropriate. Nominal damages are appropriate when thejury isunable to place amonetary value on
the harm that the plaintiff suffered from the violation of hisrights. Cf. Cowansv. Wyrick, 862 F.2d
697 (8th Cir. 1988) (in prisoner civil rights action, nominal damages are appropriate where the jury
cannot place amonetary value on the harm suffered by plaintiff); Haley v. WArick, 740 F.2d 12 (8th
Cir. 1984).
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5.74 42 U.S.C. §1983 - FIRST AMENDMENT RETALIATION - PUNITIVE DAMAGES

In addition to actual damages, the law permitsthejury under certain circumstancesto award
the injured person punitive damages in order to punish the defendant! for some extraordinary
misconduct and to serve as an example or warning to others not to engage in such conduct.

If you find in favor of plaintiff and against defendant (name), [and if you find by the [(greater
weight) or (preponderance)]? of the evidence that plaintiff's firing was motivated by evil motive or
interest, or that defendant was calloudy indifferent to plaintiff's rights],® then in addition to any
damages to which you find plaintiff entitled, you may, but are not required to, award plaintiff an
additional amount as punitive damagesif you find it is appropriate to punish the defendant or to deter
defendant and others from like conduct in the future. Whether to award plaintiff punitive damages,
and the amount of those damages are within your discretion.

['Y ou may assess punitive damages against any or all defendants or you may refuse to impose
punitive damages. If punitive damages are assessed against more than one defendant, the amounts

assessed such defendants may be the same or they may be different.]*
Committee Comments

Punitive damages are recoverable under 42 U.S.C. § 1983. Smith v. Wade, 461 U.S. 30
(1983).

Notes on Use
! Public entities, such ascities, cannot be sued for punitive damages under section 1983. City
of Newport v. Fact Concerts, Inc., 453 U.S. 247 (1981). Consequently, the target of a punitive
damage claim must be an individua defendant, sued in higher individua capacity.
2 Select the bracketed language that corresponds to the burden-of-proof instruction given.

3 See Model Instruction 5.24 n.2.

* The bracketed language is available for useif punitive damage claims are submitted against
more than one defendant.
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5.75 42 U.S.C. 81983 - FIRST AMENDMENT RETALIATION - VERDICT FORM
VERDICT
Note: Complete this form by writing in the names required by your verdict.

On the [First Amendment retaliation]* claim of plaintiff [John Dog], as submitted in

Instruction 2wefindin favor of

(Plaintiff John Doe) or (Defendant Sam Smith)

Note: Complete the following paragraphs only if the above finding is in favor of plaintiff. If the
above finding isin favor of defendant, have your foreperson sign and date this form because
you have completed your deliberation on this claim.

We find plaintiff's (name) damages as defined in Instruction 3to be:

$ (stating theamount or, if none, writetheword "none")* (stating the
amount, or if you find that plaintiff's damages have no monetary value, set forth a
nominal amount such as $1.00).°

We assess punitive damages against defendant (name), as submitted in Instruction  °
asfollows:
$ (stating the amount or, if none, write the word "none™).
Foreperson
Date:
Committee Comments
See Model Instruction No. 5.35.
Notes on Use
_ ! The bracketed language should be included when the plaintiff submits multiple claimsto the
jury.

2 The number or title of the "essential element” instruction should be inserted here.
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3 The number or title of the "actual damages' instruction should be inserted here.
* Use this phrase if the jury has not been instructed on nominal damages.
® Use this phrase if the jury isinstructed on nominal damages.

® The number or title of the "punitive damages' instruction should be inserted here.
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5.75A 42U.S.C. §1983 - FIRST AMENDMENT RETALIATION -
SPECIAL INTERROGATORIESON "BALANCING" ISSUES

SUPPLEMENTAL VERDICT FORM

Asdirected in Instruction No. S wefind as follows:
Question No. 1: Did plaintiff's [memo to Principal Jones]? cause, or could it have
caused, disharmony or disruption in the workplace?

Yes No
(Mark an " X" in the appropriate space)

Question No. 2: Did plaintiff's [memo to Principal Jones] impair [hisher] ability to
perform [his/her] duties?

Yes No
(Mark an " X" in the appropriate space)

Foreperson
Date:
Committee Comments

See Committee Comments to Instruction No. 5.71A. These special interrogatories are
available for use when there are factual disputes underlying the determination of whether or not the
plaintiff's speech was protected by the First Amendment. This supplemental verdict form should
never be used alone; it always should accompany Model Instructions 5.71, 5.71A, and 5.75.

The questions listed in this model instruction are for illustration only; in every case, the list
of relevant questions must be tailored to the particular situation. It aso bears emphasis that the
ultimate question of whether the plaintiff's speech was protected is for the Court and that no single
factor isdispositive. Accordingly, when thissupplemental verdict formisused, thetrial court should
receive dl of the jury'sfindings and it should postpone its entry of judgment while it fully evaluates
the implications of those findings.

153 5.75A



Employment Cases -- Element and Damage I nstructions

Notes on Use

! The number or title of the special interrogatory instruction should be inserted here. See
Model Instruction 5.71A.

2 Describe the speech upon which the plaintiff bases hisor her claim. This description should
beidentical to the phrase used in the special interrogatory instruction. See Model Instruction 5.71A.
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5.80 et seq. (Reserved for Future Use)
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5.90 MISCELLANEOUSINSTRUCTIONS AND SPECIAL INTERROGATORIES
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5.91 DISPARATE TREATMENT CASES- PRETEXT/INDIRECT EVIDENCE
INSTRUCTION - ESSENTIAL ELEMENTS

Y our verdict must be for plaintiff [and against defendant |* [on plaintiff's (age)?
discrimination claim]? if all the following elements have been proved by the [(greater weight) or
(preponderance)]* of the evidence:

First, defendant [discharged]® plaintiff; and

Second, plaintiff's (age) was a determining factor® in defendant's decision.

If any of the above elementshas not been proved by the[(greater weight) or (preponderance)]
of the evidence, your verdict must be for defendant.

"(Age) was a determining factor" only if defendant would not have discharged plaintiff but
for plaintiff's (age); it does not require that (age) was the only reason for the decision made by
defendant.” [Y ou may find (age) was adetermining factor if you find defendant's stated reason(s) for
itsdecision(s) [(is) (are)] not the true reason(s), but [(is) (are)] a"pretext” to hide [(age) (gender)

(race)] discrimination].?
Committee Comments

Thisinstruction may be used in "pretext" casesfiled under ADEA, § 1981, and § 1983, if the
trial court believesit is appropriate to follow the pretext/mixed motive distinction identified in Price
Waterhouse v. Hopkins, 490 U.S. 228 (1989). See Introductory Note to Section 5. This basic
instruction should not be given if the plaintiff is proceeding on a"mixed motive" theory. Mullinsv.
Uniroyal, Inc., 805 F.2d 307, 309 (8th Cir. 1986). If the trial court is inclined to adhere to the
pretext/mixed motivedistinction, but cannot determine how to categorizeaparticular case, seeModel
Instruction 5.92.

It is unnecessary and inadvisable to instruct the jury regarding the three-step analysis of
McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973). Ryther v. KARE 11, 108 F.3d 832 (8th
Cir.1997). See Grebinv. Soux FallsIndep. School Dist. No. 49-5, 779 F.2d 18, 20 (8th Cir. 1985);
see generally Bell v. Gas Serv. Co., 778 F.2d 512, 516 (8th Cir. 1985) (inquiry should focus on
whether age was a determining factor in employer's decision, not on any particular step in the
McDonnell Douglasparadigm). Instead, the submissionto thejury should focusontheultimateissue
of whether intentional discrimination was a determining factor in the defendant's employment
decision. Washburnv. KansasCity Lifelns. Co., 831 F.2d 1404, 1408 (8th Cir. 1987) (ultimateissue
iswhether intentional discrimination was a determining factor in the action taken by the employer);
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Bethea v. Levi Srauss & Co., 827 F.2d 355, 357 (8th Cir. 1987) (same); see also Grebin, 779 F.2d
at 20 n.1 (approving definition of "determining factor").

Plaintiffs can prove that unlawful bias was a "determining factor" by showing "either direct
evidence of discrimination or evidence that the reasons given for the adverse action are a pretext to
cloak thediscriminatory motive." Brooksv. Woodline Motor Freight, Inc., 852 F.2d 1061, 1063 (8th
Cir. 1988) (emphasis added). "[A]n employer's submission of a discredited explanation for firing a
member of a protected class is itself evidence which may persuade the finder of fact that such
unlawful discrimination actually occurred.” MacDissi v. Valmont Indus., Inc., 856 F.2d 1054, 1059
(8th Cir. 1988). Seealso Texas Dept. of Community Affairsv. Burdine, 450 U.S. 248, 256 (1981).

Noteson Use
! Use this phrase if there are multiple defendants.
2 This instruction is designed for use in age discrimination cases brought pursuant to the
ADEA. It should be modified for race discrimination cases under 42 U.S.C. § 1981 and
congtitutional discrimination cases under 42 U.S.C. § 1983.

% The bracketed language should be inserted when the plaintiff submits more than one claim
to thejury.

* Select the bracketed language which corresponds to the burden-of-proof instruction given.
® Thisfirst element is designed for use in a discharge case. In a"failure to hire," "failure to
promote,” or "demotion" case, the instruction must be modified. Where the plaintiff resigned but
claims a"constructive discharge," this instruction should be modified. See Model Instruction 5.93.

® The term "age was a determining factor" must be defined.

’ This definition of the term "(age) was a determining factor" is based on Grebin v. Soux
Falls Indep. School Dist. No. 49-5, 779 F.2d 18, 20 n.1 (8th Cir. 1985).

8 The bracketed phrase may be added at the court's option in casesin which plaintiff relieson
indirect evidence/pretext to prove discriminatory motive.
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5.92 SPECIAL INTERROGATORIESTO ELICIT FINDINGSIN BORDERLINE
PRETEXT/MIXED-MOTIVE CASES

Directions

The verdict in this case will be determined by your answersto a series of questions set forth
below. Make sure that you read the questions and notes carefully because they explain the order in
which the questions should be answered and which questions may be skipped.

In Question No. 1, you will be asked whether plaintiff's (age)* was a motivating factor® in

defendant's decision to [discharge]® [him/her]. If it has been proved that plaintiff's (age) was a
motivating factor in defendant'sdecision, you must answer "yes' to Question No. 1. If it hasnot been
proved, you must answer "no" to Question No. 1.

In Question No. 2, you will be asked whether plaintiff's (age) was a determining factor in

defendant's decision to [discharge] [him/her]. "(Age) was a determining factor" only if defendant
would not have discharged plaintiff but for plaintiff's (age). It does not require that (age) was the
only reason for the decision made by defendant.* [Y ou may find that (age) was a determining factor
if you find defendant's stated reason(s) for its decision are not the true reason(s), but are a" pretext"”
to hide [(age) (gender) (race)] discrimination.]® If it has been proved that plaintiff's (age) was a
determining factor in defendant's decision, you must answer "yes' to Question No. 2. If it has not
been proved, you must answer "no" to Question No. 2.

In Question No. 3, you will be asked whether defendant would have [discharged] plaintiff

regardless of [hig’her] (age). If it has been proved that defendant would have discharged plaintiff
regardlessof [hig’her] (age), you must answer "yes' to Question No. 3. If it hasnot been proved, you
must answer "no" to Question No. 3.

Question No. 4 dealswiththeamount of damagesplaintiff iseligibletorecover. Inanswering

6

Question No. 4, you areinstructed to assess plaintiff's damagesin accordance with Instruction
[and Instruction .
QuestionNo. 5 deal swith whether defendant'sconduct was"willful," asdefinedin Instruction

8
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QUESTIONS

Question No. 1. Has it been proved by the [(greater weight) or (preponderance)] of the

evidence that plaintiff's (age)* was a motivating factor? in defendant's decision to [discharge]®
[him/her]?

Yes No
(Mark an " X" in the appropriate space)

Note: Continue on to Question No. 2 only if you answered "yes' to Question No. 1. If you
answered "no" to Question No. 1, you need not answer Questions 2 through 5. Y ou
should have your foreperson sign and date this form because you have completed
your deliberation on this age-discrimination claim.

Question No. 22 Has it been proved by the [(greater weight) or (preponderance)] of the

evidence that plaintiff's (age) was a determining factor in defendant's decision to [discharge]
[him/her]?

Yes No
(Mark an " X" in the appropriate space)

Note: Continue on to Question No. 3 only if you answered "no" to Question No. 2. If you
answered "yes' to Question No. 2, go directly to Questions No. 4 and 5.

QuestionNo. 3: (Answer thisquestion if you answered "yes' to Question No. 1 and "no" to

Question No. 2.) Hasit been proved by the [(greater weight) or (preponderance)] of the evidence
that defendant would have [discharged] plaintiff regardiess of [his/her] (age)?

Yes No
(Mark an " X" in the appropriate space)

Note: Continue on to Questions No. 4 and 5 only if you answered "no" to Question No. 3.
If you answered "yes' to Question No. 3, have your foreperson sign and date this
form because you have completed your deliberations on thisage-discrimination claim.

QuestionNo. 4: (Answer thisquestion only if you answered "yes' to Question No. 2 or "no"
to Question No. 3.) What isthe amount of plaintiff's damages as that term is defined in Instruction
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*$ (stating the amount [or, if you find that plaintiff* damages have no monetary

value, write in the nomina amount of One Dollar ($1.00)]).’

QuestionNo. 5: (Answer thisquestion even if you answered "yes' to Question No. 2 or "no"
to Question No. 3.) Hasit been proved by the[(greater weight) or (preponderance)] of the evidence
that defendant’s conduct was "willful" as that term is defined in Instruction >

Yes No
(Mark an " X" in the appropriate space)

Foreperson

Date:

Committee Comments
See Introductory Note to Section 5.

These special interrogatories are designed for use wherethe trial court isinclined to adhere
to a mixed motive/pretext distinction but cannot readily classify a case under a "mixed motive" or
"pretext” theory. For example, if plaintiff presents some direct evidence which does not clearly
address the employment decision at issue, such as general statements of age bias by the employer, it
maly be unclear whether the case should be submitted under a"mixed motive" or "pretext" instruction.
As explained below, the first three basic interrogatories will permit the court to create a complete
record to permit analysis under either theory.

Question No. 1 is designed to test the proof on the "motivating factor" issue. The note
following Question No. 1 directs the jury to continue in its analysis only if it answers "yes' to this
guestion. If thejury doesnot find that unlawful discrimination wasamotivating factor, judgment may
be entered for the defendant.

Question No. 2 isdesigned to test the ultimate issue in a"pretext” case of whether plaintiff's
age, race, or other protected characteristics was a "determining factor" in the employment decision
being challenged. Asreflected in the note following Question No. 2, the plaintiff wins under either
a pretext or mixed motive theory if the jury finds that unlawful discrimination was a "determining
factor." Thus, analysis on theissue of liability should end if the jury answers"yes' to Question No.
2. Thejury must go onto Question No. 3 only if it found that discrimination was amotivating factor
but not a "determining factor."
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Question No. 3isdesigned to reach thefina issuein a"mixed motive" case. Asnoted above,
the defendant clearly winsif the jury answers "no" to Question No. 1, and the plaintiff clearly wins
if thejury answers"yes' to Question No. 2. It alsoisclear that the defendant winsif thejury answers
"no" to Question No. 2 and "yes' to Question No. 3. Thus, the court will be revisited with theissue
of whether acase should beclassified as"mixed motive" or "pretext” only if thejury reaches Question
No. 3and only if thejury answers"no" to that question. Based on that jury finding, the plaintiff wins
if the caseisclassified under a"mixed motive" theory, whilethe defendant winsif the caseisclassified
under a"pretext" case theory.

Questions No. 1, 2 and 3 areto be submitted in lieu of, not in conjunction with, any elements
instruction. However, actual damages and, if appropriate, a "willfulness' or punitive damages
instruction must also be submitted. The Committee makes no recommendation regarding whether
all issues should be submitted to the jury ssmultaneously or whether jury deliberations should be
bifurcated and damages and willfulness submitted separately from Questions No. 1, 2 and 3.

Notes on Use

! This set of interrogatories is designed for use in an age discrimination case. It should be
modified for race discrimination cases under 42 U.S.C. 8 1981 or constitutional discrimination cases
under 42 U.S.C. § 1983.

2 The Committee believes that the term "motivating factor" may be of such common usage
that it need not be defined. If the jury has a question regarding this term, the following may be a
suitable definition: "The term 'motivating factor' means a consideration that moved the defendant
toward itsdecision." The phrase "afactor that played a part" also may be an appropriate substitute
for the phrase "motivating factor." See Estesv. Dick Smith Ford, Inc., 856 F.2d 1097, 1101 (8" Cir.
1988). But cf. Mt. Healthy City School Dist. Bd. of Educ. v. Doyle, 429 U.S. 274, 287 (1977)
(equating "motivating factor" with "substantial factor").

® Theseinterrogatories are designed for usein adischarge case. Ina"failureto hire," "failure
to promote,” or "demotion" case, the interrogatories and directions must be modified.

Where the plaintiff resigned but claims that he or she was "constructively discharged," the
directions must be modified and an additional interrogatory should be given as a threshold to the
interrogatories shown above and the subsequent interrogatories will have to be renumbered. See
Model Instruction 5.93. An appropriate interrogatory would be:

QuestionNo. 1: Hasit been proved by the [(greater weight) or (preponderance)] of
the evidence that defendant made plaintiff's working conditions intolerable for the
purpose of forcing plaintiff to resign?

Yes No
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(Mark an " X" in the appropriate space)

Note: Continue on to Question No. 2 only if you answered Question No. 1
"yes" If you answered this question "no," you need not answer
Questions Nos. 2 through 6. Y ou should have your foreperson sign
this form because you have completed your deliberations on this age-
discrimination claim.

* The definition of theterm " (age) wasadetermining factor" isbased onGrebinv. Soux Falls
Indep. School Dist. No. 49-5, 779 F.2d 18, 20 n.1 (8" Cir. 1985).

> The bracketed phrase may be added at the court's option, in cases in which plaintiff relies
primarily on indirect evidence/pretext to prove discriminatory motive.

® Fill in the number of the "actual damages' instruction here. See Model Instructions 5.12,
5.22, 5.32. In cases where special interrogatories are submitted instead of an elements instruction,
the first two lines of the damages instruction should be modified as follows:

If you reach Question No. 4 of the Verdict Form, plaintiff's damages are defined as
such sum asyou find by the. . . .

" Regarding the submission of the issue of nominal damages, see Model Instructions 5.13,
5.23,5.33.

8 Because thismodel set of interrogatoriesis designed for age discrimination cases, Question
No. 5 is designed to submit the issue of "willfulness." See Model Instruction 5.14. If the issue of
"willfulness" is not submitted in an age discrimination case, Question No. 5 should be omitted;
otherwise, insert the number of the "willfulness' instruction here. In cases where specid
interrogatories are submitted instead of an elements instruction, the first sentence of Model
Instruction 5.14 should be modified as follows:

If you reach Question No. 5 of the Verdict Form, then you must consider whether the
conduct of defendant was "willful."

In race discrimination cases and constitutional discrimination cases, Question No. 5 should
be used to submit the issue of punitive damages, if appropriate. See Model Instructions 5.24, 5.34.
If the issue of punitive damagesis not submitted to the jury, Question No. 5 should be omitted. If
the issue of punitive damages is submitted, the "Directions" section of these interrogatories should
be modified as follows:

QuestionNo. 5 dealswith punitive damages that may be assessed, in accordancewith
Instruction .
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Similarly, the "Questions' section of the interrogatories should be modified as follows:

QuestionNo. 5: (Answer thisquestion only if you answered "yes' to Question No. 2
or "no" to Question No. 3). What amount, if any, do you assessfor punitive damages
as that term is defined in Instruction _ ? $ (stating the amount or, if
none, write the word "none").

Findly, if theissue of punitive damagesis submitted in connection with these interrogatories,
the first sentence of the second paragraph of the model instructions for punitive damages (Model
Instructions 5.24, 5.34) should be modified as follows:

If you reach Question No. 5 of the Verdict Form, . . .
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5.93 CONSTRUCTIVE DISCHARGE INSTRUCTION

First, defendant made plaintiff's working conditions intolerable, and
Second, plaintiff's(age, race, gender, religion)* wasamotivating factor?in defendant'sactions,
and

Third, plaintiff's resignation was a reasonably foreseeable result of defendant's actions.
Committee Comments

This instruction is designed for use in connection with the essential elements instruction in
cases wherethe plaintiff resigned but claimsthat the employer's discriminatory actionsforced him or
her to do so. See Barrett v. Omaha National Bank, 726 F.2d 424, 428 (8th Cir. 1984) ("[a]n
employeeis constructively discharged when he or sheinvoluntarily resignsto escape intolerable and
illega employment requirements’); Hukkanen v. International Union of Operating Engineers,
Hoisting & Portable Local No.101, 3 F.3d 281, 285 (8th Cir. 1993) ("[c]onstructive discharge
plaintiffsthus satisfy Bunny Bread'sintent requirement by showing their resignation was areasonably
foreseeable consequence of their employers discriminatory actions,” thus, changing the standard
announced in Johnson v. Bunny Bread Co., 646 F.2d 1250, 1256 (8th Cir. 1981) (employer's actions
"must have been taken with the intention of forcing the employeeto quit")). Thisinstruction should
be used in lieu of the first and second elements in the essential elements instructions. See Model
Instructions 5.01 (Title VII), 5.11 (ADEA), 5.21 (42 U.S.C. § 1981), 5.31 (42 U.S.C. § 1983).

Noteson Use
! Appropriate language should be chosen to reflect the alleged basis for the discrimination.
Other prohibited conduct, such as retaliation against someone who has claimed discrimination, may
be appropriate.
21f the trial court decides to submit the case under a " determining factor" liability standard,

this instruction should be modified and an appropriate definition of the term "determining factor”
should be included. See Model Instruction 5.91.
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5.94 BUSINESS JUDGMENT INSTRUCTION - TITLE VII CASES

Y ou may not return averdict for plaintiff just because you might disagree with defendant's

(decision)* or believe it to be harsh or unreasonable.?
Committee Comments

InWalker v. AT& T Technologies, 995 F.2d 846 (8th Cir. 1993), the Eighth Circuit ruled that
it isreversible error to deny a defendant's request for an instruction which explains that an employer
has the right to make subjective personnel decisions for any reason that is not discriminatory. This
instruction is based on sample language cited in the Eighth Circuit's opinion. See Walker, 995 F.2d
at 849; cf. Blake v. J.C. Penney Co., 894 F.2d 274, 281 (8th Cir. 1990) (upholding a different
business judgment instruction as being sufficient).

Notes on Use

! Thisinstruction makesreferenceto the defendant's" decision.” 1t may be modified if another
term--such as "actions' or "conduct"--is more appropriate.

2 If it is appropriate to give this instruction, the Committee recommends adding this
instruction to the elements instruction. See Model Instructions 5.01, 5.11. 5.21 & 5.31.
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5.95 PRETEXT INSTRUCTION

Y ou may find that plaintiff's (age)* was amotivating factor in defendant's (decision)? if it has
been proved by the [(greater weight) (preponderance)]® of the evidence that defendant's stated
reason(s) for its(decision) [(is) (are)] not the true reason(s), but [(is) (are)] a"pretext” to hide[(age)

(gender) (race)] discrimination.
Committee Comments

Plaintiffs can establish unlawful bias through "either direct evidence of discrimination or
evidence that the reasons given for the adverse action are a pretext to cloak the discriminatory
motive." Brooks v. Woodline Motor Freight, Inc., 852 F.2d 1061, 1063 (8th Cir. 1988) (emphasis
added). "[A]n employer's submission of adiscredited explanation for firing amember of a protected
classisitself evidencewhich may persuadethefinder of fact that such unlawful discrimination actualy
occurred." MacDiss v. Valmont Indus,, Inc., 856 F.2d 1054, 1059 (8th Cir. 1988). Thisinstruction,
whichisbased on . Mary'sHonor Center v. Hicks, 509 U.S. 502, 113 S. Ct. 2742 (1993), may be
used in conjunction with the essentia elements instruction when the plaintiff relies substantially or
exclusively on"indirect evidence" of discrimination. Inan attempt to clarify thisstandard, the Eighth
Circuit, in Ryther v. KARE 11, 108 F.3d 832 (8th Cir. 1997), stated:

In sum, when the employer produces a nondiscriminatory reason for its actions, the
prima facie case no longer creates a legal presumption of unlawful discrimination. The
elements of the prima facie case remain, however, and if they are accompanied by evidence
of pretext and disbelief of the defendant’ s proffered explanation, they may permit the jury to
find for the plaintiff. Thisis not to say that, for the plaintiff to succeed, smply proving
pretext is necessarily enough. We emphasize that evidence of pretext will not by itself be
enough to make a submissible case if it is, standing aone, inconsistent with a reasonable
inference of age discrimination.

Id. at 837 (footnote omitted).
Notes on Use

! Thisterm must be modifiedif the plaintiff alleges discrimination on the basis of race, gender,
or some other prohibited factor.

2 Consistent with the various essential elements instructions in this section, this instruction

makesreferencesto the defendant's"decision.” 1t may be modified if another term--such as"actions"
or "conduct"--would be more appropriate.
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% Select the bracketed language which corresponds to the burden-of-proof instruction given.
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5.96 DEFINITION OF MOTIVATING FACTOR

Asusedintheseinstructions, plaintiff’ s(sex, gender, race, national origin, religion, disability)*
was a"motivating factor," if plaintiff’s (sex, gender, race, national origin, religion, disability) played
apart? [or arole®]* in the defendant’ s decision to ® plaintiff. However, plaintiff’s (sex,
gender, race, national origin, religion, disability) need not have been the only reason for defendant’s

decison to plaintiff.
Committee Comments

For the trials of disparate treatment cases, the Committee has selected the term "motivating
factor" to congtitute the subject matter of the defendant’ s asserted, unlawful state of mind when the
action sued upon occurred. Whether this term or another term® is selected isimmateria aslong as
the term used signifies the proper legal definition for the jury. A court may decide that the term
"motivating factor" need not be defined expressy because its common definition’ is also the
applicable legal definition.

The Americans With Disabilities Act prohibits each "covered entity” from discriminating
against a"qualifiedindividual" with adisability in an employment context " because of "® the disability.
See 42 U.SC. § 12112(a). The gist of the term "because of" is intentiona discrimination which
resulted in the employment decision adverse to the plaintiff, whether in asole cause, pretext context
or in amixed-motive context. The burden on the plaintiff, in both a sole cause and a mixed-motive
case, isto prove to the factfinder that the adverse employment decision resulted from the unlawful
motive, Price Waterhousev. Hopkins, 490 U.S. 228, 258 (1989); . Mary sHonor Center v. Hicks,
509 U.S. 502, 514-17, 113 S. Ct. 2742, 2751-52 (1993), and the burden of proof on the defendant
inamixed-motive caseisto prove, as an affirmative defense, that the same decision would have been
made absent the unlawful motive. Price Waterhouse, 490 U.S. at 258. The evidence offered in what
starts out as the trial of a sole cause case may support a finding of a mixed-motive liability. See
Nelson v. Boatmen's Bancshares, Inc., 26 F.3d 796, 801 (8" Cir. 1994) (the employer’s proffered
nondiscriminatory explanation may permit an inference of the existence of an unlawful motivating
factor). In both contexts, the plaintiff’s ultimate burden is to persuade the factfinder that the
defendant intentionally acted adversely to the plaintiff for a proscribed reason. Hicksv. . Mary’s
Honor Center, 113 S. Ct. at 2747.

Each of the definitions of "motivating factor" set out in this section accurately statesthe law.
Notes on Use

! Here state the alleged unlawful consideration.
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2 See Estes v. Dick Smith Ford, Inc., 856 F.2d 1097, 1101-02 (8" Cir. 1988).

% See Hazen Paper Co. v. Biggins, 507 U.S. 604, 610 (1993) ("Whatever the employer’s
decisionmaking process, adisparate treatment claim cannot succeed unlessthe employee’ s protected
trait actually played arolein that process and had a determinative influence on the outcome.")

* Case law suggests that other language can be used properly to define “ motivating factor.”
A judge may wish to consider the following aternatives:

The term “motivating factor,” as used in these instructions, means a reason, aone or with
other reasons, on which defendant relied when it plaintiff[, Price Waterhouse v.
Hopkins, 490 U.S. 228, 241-42 (1989);] or which moved defendant toward its decision to
plaintiff[, id. at 241;] or because of which defendant plaintiff[, 29 U.S.C.

8 623(a)(1) (ADEA); 42 U.S.C. § 2000e-2 (Title VII); 42 U.S.C. § 12112(a) (ADA)].

> Here state the alleged adverse employment action.

®"Determining factor" is appropriate to signify the sole causein an indirect evidence, pretext
case brought under the decisional format of McDonnell Douglas Corp. v. Green, 411 U.S. 792
(1973); Estesv. Dick Smith Ford, Inc., 856 F.2d 1097, 1101-02 (8" Cir. 1988). "Motivating" isoften
used in adirect evidence, mixed-motive case brought under Price Waterhouse v. Hopkins, 490 U.S.
228 (1989), to signify the multiple factors, at least one of which isassertedly unlawful, which caused
theadverseemployment decision. 42U.S.C. 8 2000e-2(m); Hennessy v. Penril Datacomm Networks,
Inc., 69 F.3d 1344, 1350-51 (7" Cir. 1995); Parton v. GTE North, Inc., 971 F.2d 150, 153 (8" Cir.
1992); Foster v. University of Ark., 938 F.2d 111, 114 (8" Cir. 1991). "Determining factor" also has
been used in amixed-motive case. Williamsv. Fermenta Animal Health Co., 984 F.2d 261, 265 (8"
Cir. 1993). "Substantial factor" and "motivating factor" have been used to convey the same legal
standard. Mt. Healthy City School Dist. Bd. of Educ. v. Doyle, 429 U.S. 274, 287 (1977); Glover
v. McDonnell Douglas Corp., 981 F.2d 388, 393-95 (8" Cir.), vacated and remanded on other
grounds, 510 U.S. 802 (1993), 12 F.3d 845 (8" Cir.), cert. denied, 511 U.S. 1070, 114 S. Ct. 1647
(1994). "Motivating factor" has been used with "determining factor” in the decisional calculus of a
single cause, pretext case. Nelson v. Boatmen's Bancshares, Inc., 26 F.3d 796, 801 (8" Cir. 1994).
"Discernible factor" has been equated with "motivating factor" in a mixed-motive case. Estes, 856
F.2d at 1102.

""Motive" (the root of "motivating") is defined as " something that causes a person to act in
acertain way, do a certain thing, etc." Random House Compact Unabridged Dictionary, Motive,
p.1254 (Special Second Edition, 1996).

8 The Age Discrimination in Employment Act, at 29 U.S.C. § 623(a)(1), and Title V1! of the
Civil Rights Act of 1964, as amended, at 42 U.S.C. § 2000e-2(a), also use the phrase "because of"
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to describethe prohibited causal relationship between the defendant’ sintention and factorswhich may
not be used in making an employment decision.
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6.01 FRAUD - ODOMETER

Your verdict must be for plaintiff [and against defendant |* [here generaly
describe the claim if thereis more than ong] if al of the following el ements have been proved by the
[(greater weight) or (preponderance)]? of the evidence:

Firgt, that defendant or its agent [disconnected, reset, or atered the odometer on the vehicle
in question by changing the number of miles indicated thereon];?® and

Second, that the action of the defendant or its agent was done with the intent to defraud*
someone.®

To act with intent to defraud means to act with intent to deceive or cheat for the purpose of
bringing some financia gain to one's self or another.

If any of the above elementshas not been proved by the[(greater weight) or (preponderance)]

of the evidence, your verdict must be for defendant.
Committee Comments

Thisinstructionisamodification of 3 Edward J. Devitt, et al., FEDERAL JURY PRACTICEAND
INSTRUCTIONS: Civil § 91.05 (4th ed. 1987).

Noteson Use
! Use this phrase if there are multiple defendants.
2 Select the bracketed language which corresponds to the burden-of-proof instruction given.
3 The bracketed language shoul d be used when plaintiff's civil action isbased upon aviolation
of 49 U.S.C. 8 32703(2). If the action ispremised on an alleged violation of 49 U.S.C. 88 32703(3)
or 32705. the element should be modified as follows:

a) section 32703(3) -

First, that defendant or its agent operated the vehicle in question knowing that the
odometer of such vehicle was disconnected or nonfunctional;
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b) section 32705 -

First, that defendant or its agent failed to provide an accurate written odometer
disclosure statement on the vehicle in question at the time of its transfer;

* Constructive knowledge, recklessness, or even gross negligencein determining or disclosing
actual mileage constitutes intent to defraud. Tusa v. Omaha Automobile Auction, Inc., 712 F.2d
1248 (8th Cir. 1983); Ryan v. Edwards, 592 F.2d 756 (4th Cir. 1979); Nieto v. Pence, 578 F.2d 640
(5th Cir. 1978).

® Privity is unnecessary between the defrauded party and the party who violated the Motor
Vehicle Information and Cost Savings Act with an intent to defraud. Tusa v. Omaha Automobile
Auction, Inc., supra. Plaintiff need only prove that defendant intended to defraud someone.
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6.51 ODOMETER FRAUD - DAMAGES

If you find in favor of plaintiff then you must award plaintiff such sum as you find by the
[(greater weight) or (preponderance)] of the evidence the amount of damages [he/she] sustained.*

Damages include such things as the difference between the fair market value of the vehicle
in question with its actual mileage and the amount paid for the vehicle by plaintiff, and such sum as
you find will fairly and justly compensate plaintiff for any other damages sustained as aresult of the

[insert appropriate language such as "the conduct of defendant as submitted in Instruction ".2
Noteson Use

! This instruction establishes a damage figure for the purposes of applying the minimum
damagefigureset by 49 U.S.C. 8§ 32710(a). Under the provisionsof this section, plaintiff may, upon
proper proof, recover three times the amount of actual damages he or she sustained, or $1,500,
whichever isgreater. See Williamsv. Toyota of Jefferson, Inc., 655 F. Supp. 1081 (E.D. La. 1987);
Beachy v. Eagle Motors, Inc., 637 F. Supp. 1093 (N.D. Ind. 1986); Gonzales v. Van's Chevrolet,
Inc., 498 F. Supp. 1102 (D. Del. 1980); Duval v. Midwest Auto City, Inc., 425 F. Supp. 1381 (D.
Neb. 1977), aff'd, 578 F.2d 721 (8th Cir. 1978). The Committee recommendsthat, injury cases, the
jury should be directed to determine the amount of actual damages and that the court should apply
the statutory formula. See Gonzales, supra.

Not only should the court apply the statutory damage formula, but the court, not the jury,
should addressthe issue of attorney fees and costs. The provisionsof 49 U.S.C. 8 32710(6) permits
an award of attorney fees and costs to a prevailing plaintiff. The attorney fee award is determined
under the factors set out in Johnson v. Georgia Highway Express, 488 F.2d 714 (5th Cir. 1974). See
Tusa v. Omaha Automobile Auction, Inc., 712 F.2d 1248 (8th Cir. 1983); Duval, supra.

2 Repair billsand other items of damage are recoverable under 49 U.S.C. § 32710(a) provided

they arelegitimately attributable to the defendant's acts. Oettinger v. Lakeview Motors, Inc., 675 F.
Supp. 1488, 1495-96 (E.D. Va. 1988); Duval, supra.
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The Federal Employers Liability Act, 45 U.S.C. § 51, et seg., commonly referred to as the
"F.E.L.A.," makesrailroadsengaging ininterstate commerceliablein damagesto their employeesfor
"injury or death resulting in whole or in part from the negligence of any of the officers, agents, or
employeesof such carrier, or by reason of any defect or insufficiency, dueto itsnegligence, initscars,
engines, appliances, machinery, track, roadbed, works, boats, wharves, or other equipment.” 45
U.S.C. §51 (1939).

Although grounded in negligence, the statute does not define negligence; federa case law
does so. Uriev. Thompson, 337 U.S. 163, 174 (1949). Generally, to prevail onan F.E.L.A. claim,
aplaintiff must prove the traditional common law components of negligence including duty, breach,
foreseeahility, causation and injury. Adamsv. CSX Transp. Inc., 899 F.2d 536, 539 (6th Cir. 1990);
Robert v. Consolidated Rail Corp., 832 F.2d 3, 6 (1st Cir. 1987). This includes whether the
defendant railroad failed to use reasonable or ordinary care under the circumstances. Davis v.
Burlington Northern, Inc., 541 F.2d 182, 185 (8th Cir. 1976), cert. denied, 429 U.S. 1002 (1976);
McGivern v. Northern Pacific Ry. Co., 132 F.2d 213, 217 (8th Cir. 1942). Typicadly, it must be
shown that the railroad either knew or should have known of the condition or circumstances that
allegedly caused plaintiff's injury. This is referred to as the notice requirement. See Segrist v.
Delaware, Lackawanna & Western R. Co., 263 F.2d 616, 619 (2d Cir.), cert. denied, 360 U.S. 917
(1959). Ordinarily, theplaintiff must provethat therailroad, with the exercise of duecare, could have
reasonably foreseen that a particular condition could cause injury, Davis, 541 F.2d at 185, although
the exact manner in which theinjury occurs and the extent of the injury need not be foreseen, Gallick
v. Baltimore & Ohio R.R. Co., 372 U.S. 108, 120 (1963).

Although grounded in negligence, the F.E.L.A. is"an avowed departure from therules of the
common law." Snkler v. Missouri Pacific R. Co., 356 U.S. 326, 329 (1958). The Act's most
digtinctive departure from the common law is in the area of causation. The plain language of 45
U.S.C. 8 51 (1939) establishes a standard of "in whole or in part" causation which replaces the
commonlaw standard of proximate causation. "[T]oimposeliability onthe defendant, the negligence
need not be the proximate cause of theinjury.” Nicholsonv. Erie R. Co., 253 F.2d 939, 940 (2d Cir.
1958). “TheF.E.L.A. hasitsown rule of causation.” 1d. "Thetest of causation under the FELA is
whether the railroad's negligence played any part, however small, in the injury which is the subject
of the suit." Fletcher v. Union Pac. R. Co., 621 F.2d 902, 909 (8th Cir.), cert. denied, 449 U.S.
1110 (1980). The quantum of proof necessary to submit the question of negligence to the jury and
the quantum of proof necessary to sustain a jury finding of negligence are also modified under the
F.E.L.A.

It iswell established that, under FELA, a case must go to the jury if thereis
any probative evidence to support a finding of even the dightest negligence on the
part of the employer, Rogersv. Missouri Pac. R. Co., 352 U.S. 500, 506-07 (1957),
and that jury verdictsin favor of plaintiffs can be sustained upon evidence that would
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not support such a verdict in ordinary tort actions, Heater v. Chesapeake & Ohio
Railway, 497 F.2d 1243, 1246 (7th Cir.), cert. denied, 419 U.S. 1013 (1974).

Caillouette v. Baltimore & Ohio Chicago Terminal R. Co., 705 F.2d 243, 246 (7th Cir. 1983).

AstheF.E.L.A. has modified the common law negligence case, it has also "stripped" certain
defensesfromthe F.E.L.A. cause of action. See Rogersv. Missouri Pac. R. Co., 352 U.S. 500, 507-
08 (1957). Contributory negligence is no bar to recovery. It may only be used to proportionately
reduce the plaintiff's damages. 45 U.S.C. 8 53. If the negligence of plaintiff employee is the sole
cause of hisown injury or death, thereisno liability because therailroad did not cause or contribute
to cause the employee's injury or death. New York Cent. R. Co. v. Marcone, 281 U.S. 345, 350
(1930); Meyersv. Union Pacific R. Co., 738 F.2d 328, 331 (8th Cir. 1984); Flanigan v. Burlington
Northern Inc., 632 F.2d 880, 883 (8th Cir. 1980), cert. denied, 450 U.S. 921 (1981); Pagev. S.
Louis Southwestern Railway Co., 349 F.2d 820, 827 (5th Cir. 1965). Although assumption of risk
isabolished as adefense altogether, 45 U.S.C. § 54, evidence supporting the defense of contributory
negligence should not be excluded merely because it aso would support an assumption of the risk
argument. Beanland v. Chicago, Rock Island and Pac. R. Co., 480 F.2d 109, 116 n.5 (8th Cir.
1973).

Despite the foregoing authorities and F.E.L.A. principles, it must be kept in mind that the
provisionsof 45 U.S.C. § 51 which establish anegligence cause of action do not establish an absolute
liability cause of action. "[T]he Federal Act does not make the railroad an absolute insurer against
personal injury damages suffered by itsemployees.” Wilkersonv. McCarthy, 336 U.S. 53, 61 (1949).
"That propositioniscorrect, sincethe Act imposesliability only for negligent injuries.” 1d.; cf. Tracy
v. Terminal R. Assnof S. Louis, 170 F.2d 635, 638 (8th Cir. 1948). The plaintiff hasthe burden to
provetheeementsof theF.E.L.A. causeof action, including therailroad'sfailureto exerciseordinary
care, notice, reasonable foreseeability of harm, causation and damages.

In addition to the negligence cause of action of 45 U.S.C. § 51, the F.E.L.A. aso provides
for certain causes of action which are not based upon negligence. These are actions brought under
the F.E.L.A. for injury caused by the railroad's violation of the Safety Appliance Act (formerly 45
U.S.C. 88 1-16, recodified as 49 U.S.C. 8§88 20301-20304, 21302, 21304 (1994)), or the Boiler
Inspection Act (formerly 45 U.S.C. 88 22-23, recodified as 49 U.S.C. 88 20102, 20701 (1994)).

Sometimes the same factual circumstances will give rise to a clam under the generd
negligence provision of the F.E.L.A., aswell as a claim under the Safety Appliance Act or aclam
under the Boiler Inspection Act. While the same facts may give rise to acombination of these three
types of F.E.L.A. claims, the elements of an F.E.L.A. general negligence clam are separate and
distinct from those of an F.E.L.A. Safety Appliance Act or F.E.L.A. Boiler Inspection Act clam.

The Safety Appliance Act and Boiler Inspection Act require that certain railroad equipment
be kept in certain prescribed conditions. If the equipment isnot kept in the prescribed conditionsand
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an employee is thereby injured, the employee may bring a cause of action under 45 U.S.C. 851. In
such acase, proof of the violation of the Safety Appliance Act or Boiler Inspection Act suppliesthe
wrongful act necessary to ground liability under the F.E.L.A." Carter v. Atlanta & S. Andrews Bay
Ry. Co., 338 U.S. 430, 434 (1949). The Safety Appliance Act and Boiler Inspection Act thus
"dispense, for the purposes of employees' suits with the necessity of proving that violations of the
safety statutes constitute negligence; and making proof of such violations is effective to show
negligence as a matter of law." Urie, 337 U.S. a 189. The United States Supreme Court "early
swept al issues of negligence out of cases under the Safety Appliance Act." O'Donnell v. Elgin, J.
& E. Ry. Co., 338 U.S. 384, 390 (1949).

In other words, in F.E.L.A. cases brought for injury caused by violation of the Boiler
Inspection Act or Safety Appliance Act, care on the part of the railroad is immaterial. "The duty
imposed is an absolute one, and the carrier is not excused by any showing of care, however
assiduous." Brady v. Terminal R. Assn of . Louis, 303 U.S. 10, 15 (1938). Likewise, in such
cases, care on the part of theemployeeisimmateria insofar asthe defense of contributory negligence
is not available to bar the plaintiff's action or to reduce the damages award. 45 U.S.C. § 53,
However, if the plaintiff's negligence was the sole cause of the injury or death, then the statutory
violation could not have contributed in whole or in part to theinjury or death. Beimert v. Burlington
Northern, Inc., 726 F.2d 412, 414 (8th Cir. 1984), cert. denied, 467 U.S. 1216 (1984).

Despite the elemental differences between these types of cases " (t)he appliance cause often
is joined with one for negligence, and even sometimes . . . mingled in a single mongrel cause of
action." O'Donnell, 338 U.S. at 391. In order to avoid such mingling, claims brought under the
general F.E.L.A. negligence provisions of the Act, claims brought under the Safety Appliance Act
and claims brought under the Boiler Inspection Act should all be submitted by separate elements
instructions. Seeinfra Model Instructions 7.01 (elements instruction for claims brought under the
genera F.E.L.A. negligence provisions of the Act); Model Instruction 7.04 (elementsinstruction for
clamsbrought under Boiler Inspection Act); Model Instruction 7.05 (elementsinstruction for claims
brought under the Safety Appliance Act).

For a more thorough overview of the F.E.L.A. see Richter and Forer, Federal Employers
Liability Act, 12 F.R.D. 13 (1951) or Michael Beethe, Railroads Swing Injured Employees. Should
the Federal Employers' Liability Act Allow Railroads to Recover from Injured Railroad Workers
for Property Damages?, 65 U.M.K.C. L. Rev. 231 (1996)

Findly, a motivating purpose for Congress in enacting the F.E.L.A. was to simplify the
common law negligence action which had previoudly provided the injured railroad worker's remedy.

The law was enacted because the Congress was dissatisfied with the common-law
duty of the master to hisservant . . . . [F]or practical purposes the inquiry in these
cases today rarely presents more than the single question whether negligence of the
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employer played any part, however small, in the injury or death which is the subject
of the suit.

Rogers, 352 U.S. at 507-8 (footnotes omitted).

Given this purpose of the F.E.L.A. and the nature of the F.E.L.A. cause of action, the
instructionsin this section are drafted in the same format as are the other instructions in this manual
generdly. They are drafted to present the jury only those issues materia to the questionsit is to
decide. Toward this goal, abstract statements of law and evidentiary detail are avoided.

A number of jurisdictions submit F.E.L.A. cases by instruction schemes which present
propositions of law and paraphrase the underlying statutes. Notable among the jurisdictions which
instruct in thismanner are lllinois and Arkansas. Although the Committee has adopted the ultimate
issue instruction format for this manual in general and the F.E.L.A. instructions in specific, the
Committee recognizes that other instruction schemes are equally valuable. None of the instructions
inthismanual are mandatory, and any court which prefersto use another appropriate instruction set
or system should do so.
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7.01 GENERAL F.E.L.A. NEGLIGENCE

Y our verdict must be for plaintiff [and against defendant (name of defendant)]* [on plaintiff's
(identify claim presented in this elements instruction as "first," "second," etc.) claim]? if al of the
following elements have been proved by [the greater weight of the evidence] [a preponderance of the
evidence]®:

Firgt, plaintiff [(name of decedent)] was an employee of defendant [(name of defendant)],
and*®

Second, defendant [(name of defendant)] failed to provide:®

(reasonably safe conditions for work [in that (describe the
conditions at issue)] or)

(reasonably safe tools and equipment [in that (describe the
tools and equipment at issue)] or)

(reasonably safe methods of work [in that (describe the
methods at issue)] or)

(reasonably adequate help [in that (describe the inadequacy at
issue)]), and

Third, defendant [ (name of defendant)] inany one or more of thewaysdescribed in Paragraph
Second was negligent,” and®

Fourth, such negligenceresulted inwholeor in part®in[injury to plaintiff] [the death of (name
of decedent)].

If any of the above elements has not been proved by [the greater weight of the evidence] [a
preponderance of the evidence], then your verdict must be for defendant [(name of defendant)].*°

[Y our verdict must be for defendant if you find in favor of defendant under Instruction

(insert number or title of affirmative defense instruction)].**
Notes on Use

L If there are two or more defendants in the lawsuit, include this phrase and identify the
defendant against whom the claim covered by this elements instruction is made.
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2 Include this phrase and identify the claim covered by this elements instruction as "first,"
"second," etc., only if more than one claim is to be submitted. See Introduction to Section 7
(discussion of relationship among F.E.L.A. claims for general negligence, violation of the Safety
Appliance Act and violation of the Boiler Inspection Act).

3 Use the phrase which conforms to the language of the burden of proof instruction, Model
Instruction 3.04.

* The F.E.L.A. provides that the railroad "shall be liable in damages to any person suffering
injury while he is employed by such carrier . .. ." 45U.S.C. § 51 (1939) (emphasis added). Inthe
typica F.E.L.A. case, there is no dispute as to whether the injured or deceased person was an
employee, and this language need not be included except to make the instruction more readable.
However, when there is such a dispute in the case, the term "employee’ must be defined. The
definitionmust be carefully tailored to the specific factual question presented, and it isrecommended
that RESTATEMENT (SECOND) OF AGENCY (1958
7) be used as a guideline in amanner consistent with the federal authorities. See Kelley v. Southern
Pacific Co., 419 U.S. 318, 324 (1974) (discussion of Restatement (Second) of Agency (1957) as
authoritative concerning meaning of "employee" and "employed" under the F.E.L.A. and as source
of proper jury instruction).

> It may be argued the plaintiff was not acting within the scope of his or her railroad
employment at the time of theincident. If there is a question whether the employee was within the
scope of employment, paragraph First should provide as follows:

Firgt, [plaintiff] [(name of decedent)] was an employee of defendant [(name of
defendant)] acting withinthe scopeof (his) (her) employment at thetimeof (his) (her) [injury]
[death] [(describe the incident aleged to have caused injury or death)], and

If this paragraph is included, the term "scope of employment” must be defined in relation to the
factual issuein the case. The RESTATEMENT (SECOND) OF AGENCY (1958) isrecognized asaguide.
Wilsonv. Chicago, Milwaukee, &. Paul and Pac. R. Co., 841 F.2d 1347, 1352 (7th Cir.), cert. dism.,
487 U.S. 1244 (1988). Inrare casesit may be argued that the duties of the employee did not affect
interstate commerce and thus are not covered by the Act. Usualy if the employee was acting within
the scope and course of hisemployment for the railroad his conduct will be sufficiently connected to
interstate commerce to be included within the Act.

® Thisparagraph of the elementsinstruction isdesigned to present descriptions of the conduct
alleged to constitute breach of therailroad's standard of careinthemajority of F.E.L.A. cases. These
descriptions should focus the jurors' attention upon the evidence without belaboring the elements
instruction with evidentiary detail. The description may consist of no more than the appropriate
phrase or phrases "reasonably safe conditions for work," "reasonably safe tools and equipment,”
"reasonably safe methods of work” or "reasonably adequate help.” However, if a more specific
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description will be helpful to the jury and is deemed by the court to be desirable in the particular
case, a more specific description should be used. The following are examples of waysin which the
applicable phrase may be modified to provide further description:

First, defendant either failed to provide:

reasonably safe conditionsfor work in that there was oil on the walk-
way, or

reasonably safe tools and equipment in that it provided plaintiff with
alining bar that had a broken claw, or

reasonably safe methods of work in that it failed to require plaintiff to
wear safety goggles while welding rail, or

reasonably adequate help in that it required plaintiff to lift by himself
atrack saw that wastoo heavy to belifted by oneworker, and

" Theterms"negligent" and "negligence" must be defined. See Model Instructions 7.09, 7.10
and 7.11.

81f only one phrase describing the railroad's alleged breach of duty is submitted in Paragraph
Second, then Paragraph Third should read as follows:

Third, defendant [(name of defendant)] was thereby negligent, and

° The standard of causationin an F.E.L.A. caseiswhether theinjury or death was caused "in
whole or in part” by therailroad's negligence. 45 U.S.C. § 51; see Introduction to Section 7, supra.
No other causation language is necessary.

The defendant may request an instruction stating that if plaintiff's negligence was the sole
cause of hisinjury, hemay not recover under the F.E.L.A. New York Central R. Co. v. Marcone, 281
U.S. 345, 350 (1930); Meyersv. Union Pacific R.R. Co., 738 F.2d 328, 330-31 (8th Cir. 1984) (not
error to instruct jury, "if you find that the plaintiff was guilty of negligence, and that the plaintiff's
negligence wasthe sole cause of hisinjury, then you must return your verdict in favor of defendant”).
Such a defense may also arise under the Boiler Inspection and Safety Appliance Acts. See Belmert
v. Burlington Northern, Inc., 726 F.2d 412, 414 (8th Cir.), cert. denied, 467 U.S. 1216 1984).

Sole cause instructions have sometimes been criticized as unnecessary and as confusing. See
Flanigan v. Burlington Northern, Inc., 632 F.2d 880, 883-84 n.1 (8th Cir. 1980), cert. denied, 450
U.S. 921 (1981); Almendarez v. Atchison, T. & SF. Ry. Co., 426 F.2d 1095, 1097 (5th Cir. 1970);
Pagev. S. Louis Southwestern Ry. Co., 349 F.2d 820, 826-27 (5th Cir. 1965). The Committeetakes
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no position on whether a sole cause instruction should be given in an F.E.L.A. case. If the court
decides to give a sole cause type instruction, the following may be appropriate:

The phrase"inwholeor in part" asused in [thisinstruction] [Instruction (stete
the title or number of the plaintiff's elements instruction)] means that the railroad is
responsible if its negligence, if any, played any part, no matter how small, in causing the
plantiff's injuries. This, of course, means that the railroad is not responsible if any other
cause, including plaintiff's own negligence, was solely responsible.”

Rogersv. Missouri Pacific Railroad Co., 352 U.S. 500, 507 (1957); Pagev. . Louis Southwestern
Ry., 349 F.2d 820, 826-27 (5th Cir. 1965).

Asisthe case with any model instruction, if the court determines that some other instruction
on the subject is appropriate, such an instruction may be given.

19 This paragraph should not be used if Model Instruction 7.02A or 7.02B is given.

11 Use Model Instruction 7.02C to submit affirmative defenses.

“This ingtruction may be given as a paragraph in the plaintiff's elements instruction or as a
separate instruction.
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7.02 DEFENSE THEORY INSTRUCTIONS - THREE OPTIONS
I ntroduction and Committee Comments

Eighth Circuit case law holds that the defendant in an F.E.L.A. case, like any party in any
other civil case, is entitled to a specific instruction on its theory of the case, if the instruction is
"legally correct, supported by the evidence and brought to the court's attention in atimely request.”
Board of Water Works, Trustees of the City of DesMoines, lowa v. Alvord, Burdick & Howson, 706
F.2d 820, 823 (8th Cir. 1983). Thisproposition appliesto F.E.L.A. cases. Chicago & N.W. Ry. Co.
v. Green, 164 F.2d 55, 61 (8th Cir. 1947); see also Chicago, Rock Island & Pacific Railroad Co. v.
Lint, 217 F.2d 279, 284-86 (8th Cir. 1954) (error to refuse defendant's foreseeability of harm
instructions which "more specifically” than the court's instructions presented defendant's theory of
defense); Lewy v. Remington Arms Co., Inc., 836 F.2d 1104, 1112-13 (8th Cir. 1988) (defendant in
productsliability case may be entitled to a sole cause instruction presenting its theory of the caseto
thejury, if legally correct, supported by the evidence and brought to the court's attention in atimely
request).

The 7.02 series of defense theory instructions provides for three alternative formats that a
defendant may utilize to present its defense theory to the jury. If defendant's theory isthat plaintiff
has failed to carry his burden of proof on one or more of the elements of his clam set forth in the
elementsinstruction, theModel Instruction 7.02A format permitsinstructing thejury that their verdict
must be for the defendant unlessthat element hasbeen proved. The 7.02B format issimilar, but does
not limit the defendant to the precise language used in the elements instruction. That is, defendant
can specify any fact which the plaintiff must prove in order to recover and obtain an instruction
stating that defendant is entitled to a verdict unless that fact is proved. Defendant may wish to use
this format where the defense theory is that plaintiff has failed to prove notice or reasonable
foreseeability of harm.

The formats used in 7.02A and 7.02B are designed to cover defense theories where plaintiff
hasfailed to prove an element of hisor her claim. The third category of defense theory instructions,
as set forthin Model Instruction 7.02C, is designed to cover affirmative defenseswhere therailroad
has the burden of proof.

The court should limit the number of defense theory instructions so as not to unduly
emphasi ze the defense theories in away that would be unfair to plaintiff. The Committee believes
that as ageneral rule, the defendant should be entitled to at least one defense theory instruction for
each claim that plaintiff is separately submitting to the jury. There may be certain cases where more
than one defense theory instruction should be given for a particular claim. For example, in an
occupational lung disease case, there may be a statute of limitations defense hinging on fact issues
to be decided by the jury and there also may be issues as to notice and reasonable foreseeability of
harm. Insuch acase, the court might concludeto givea7.02C instruction on the affirmative defense
of statute of limitations and a 7.02B instruction covering the failure to prove notice or reasonable
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foreseeability of harm. If the defendant wants 7.02A and 7.02B instructions to be given in a case,
they should be combined in asingle defense theory instruction following the 7.02B format. Rather
than creating an arbitrary limit on the number of defense theory instructions that may be given, the
Committee believesthat it ispreferableto givethe court flexibility and discretion in dealing with each
case on itsown facts. The operative principles are fairness and evenhanded treatment.
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7.02A DEFENSE THEORY INSTRUCTIONS - FAILURE OF PROOF ON ANY
ELEMENT OF PLAINTIFF'SCASE LISTED IN THE ELEMENTSINSTRUCTION

Your verdict must be for defendant [(name of defendant)]* [on plaintiff's (identify claim
presented in thisinstruction as"first," "second," etc.)? claim] unlessit has been proved by [the greater
weight of the evidence] [a preponderance of the evidence]® that [(specify any element upon which
plaintiff bears the burden of proof aslisted in the appropriate elements instruction for the particular

clamy].
Committee Comments

See Introduction and Committee Commentsto the 7.02 series of defense theory instructions
for adiscussion of the general principles underlying their use.

Model Instruction 7.02A provides ageneral format that can be used when defendant's theory
isthat plaintiff hasfailed to prove an element of hisclaim aslisted in the elementsinstruction. When
this format is used, the language in the elements instruction should be repeated verbatim in the
defense theory instruction. For example, if the defense theory is the failure to prove causation, the
instruction might read: "Your verdict must be for defendant on plaintiff's claim unless it has been
proved by the greater weight of the evidence that defendant's negligence resulted in whole or in part
ininjury to plaintiff."

The defendant may wish to specify inits defense theory instruction more than one element of
plaintiff's case that defendant contends has not been proved. If the defendant specifies morethan one
element from the el ementsinstruction, the defense theory instruction should use the same connecting
term ("and" versus"or") asused in the elementsinstruction. Inother words, in specifying conjunctive
submissions, the defense theory instruction uses "and" between elements; in specifying digunctive
submissions, it uses"or."

The defendant has the option to specify one or more elements of the e ementsinstruction in
itsdefense theory instruction. The only limitation on defendant's right to specify as much or aslittle
of the elementsinstruction as desired is with respect to digunctive submissions. |f defendant elects
to specify any element which is submitted by the elements instruction in the digunctive, he must
specify all such digunctive elements. For example, if plaintiff's elements instruction submits that
defendant either committed negligent act "A" or negligent act "B," it would be improper to give a
defense theory instruction stating that the verdict must be for the defendant unless the jury believes
that negligent act "A" hasbeen proved. Instead, the defense theory instruction would have to specify
al of the negligent acts submitted in the elements instruction connected by the word "or."
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Notes on Use

L If there are two or more defendants in the lawsuit, include this phrase and identify the
defendant against whom the claim identified in this instruction is made.

2 Include this phrase and identify the claim represented in thisinstruction as "first," "'second,"
etc., only if more than one claim is to be submitted. See Introduction to Section 7 (discussion of
relationship among F.E.L.A. claimsfor general negligence, violation of the Safety Appliance Act and
violation of the Boiler Inspection Act).

3 Use the phrase which conforms to the language of the burden of proof instruction, Model
Instruction 3.04.
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7.02B DEFENSE THEORY INSTRUCTIONS - FAILURE TO PROVE
ANY FACT ESSENTIAL TO PLAINTIFF'SRIGHT TO RECOVER

Y our verdict must be for defendant [(name of defendant)]* [on plaintiff's (identify claim as
"first," "second," etc.) claim]? unless it has been proved by [the greater weight of the evidence] [a
preponderance of the evidence]® that [(specify any fact which plaintiff must prove in order to

recover)].*
Committee Comments

See Introduction and Committee Commentsto the 7.02 series of defense theory instructions
for a discussion of the genera principles underlying their use. If the defendant wants 7.02A and
7.02B instructions to be given in a case, they should be combined in a single defense theory
instruction following the 7.02B format.

This defense theory instruction format is similar to the 7.02A format, but differsin that the
defendant is not restricted to arepetition of the exact language used in the elementsinstruction. The
7.02B format is intended by the Committee to address the kind of instruction issues discussed in
Chicago & N.W. Ry. Co. v. Green, 164 F.2d 55, 61 (8th Cir. 1947) and Chicago, Rock Island &
Pacific Railroad Co. v. Lint, 217 F.2d 279, 284-86 (8th Cir. 1954). Seelntroductionand Committee
Comments to 7.02 series of defense theory instructions.

The Committee anticipates that the 7.02B format can be used, for example, to instruct on
plaintiff's burdento prove "notice" and "reasonabl e foreseeability of harm." For adiscussion of these
concepts, see Committee Comments, Model Instruction 7.09.

The close and interdependent relationship of notice and reasonable foreseeability of harm to
the ultimate question of whether the railroad exercised due care raises the issue whether the jury
should be instructed to make separate findings of notice and reasonabl e foreseeability of harmin the
elementsinstruction. In Atlantic Coast LineR. Co. v. Dixon, 189 F.2d 525, 527-28 (5th Cir. 1951),
and Patterson v. Norfolk & Western Railway Company, 489 F.2d 303, 305 (6th Cir. 1973),
instructions calling for such separate findings were found improper in that they misrepresented the
ultimate question of reasonable or ordinary care. However, in Chicago, Rock Island & Pacific
Railroad Co. v. Lint, 217 F.2d 279, 284-86 (8th Cir. 1954), it was held error to refuse defendant's
notice and reasonable foreseeability of harm instructions which "more specifically” than the court's
instructions presented defendant'stheory of defense. Similarly, inChicago & N.W. Ry. Co. v. Green,
164 F.2d 55, 61 (8th Cir. 1947), it was error to refuse to give an instruction requested by defendant
on defendant's defense theory that plaintiff had failed to prove notice. Other cases of interest are:
Denniston v. Burlington Northern, Inc., 726 F.2d 391, 393-94 (8th Cir. 1984) (no plain error in
instructing that the plaintiff was required to prove notice); and Baynum v. Chesapeake & Ohio
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Railway Co., 456 F.2d 658, 660 (6th Cir. 1972) (verdict for plaintiff upon sufficient evidence of
notice rendered refusal of notice instruction harmless error).

By way of illustration, assumethat plaintiff's submission of negligenceisthat defendant failed
to provide reasonably safe conditions for work in that there was oil on the walkway (see Model
Instruction 7.01 n.8). Assume further that defendant's theory of defense is that defendant did not
know and could not have known in the exercise of ordinary care that there was oil on the walkway.
The defense theory instruction for this defense might read as follows. "Your verdict must be for
defendant unlessit has been proved by the greater weight of the evidence that defendant knew or by
the exercise of ordinary care should have known that there was oil onthewalkway." 1n other words,
a notice defense theory instruction should specify the defect, condition or other circumstance so it
will be clear what fact or facts must be proved in order to establish notice.

As an example of adefense theory instruction on reasonable foreseeability of harm, assume
acase where plaintiff is claiming occupational lung disease caused by exposureto diesdl fumes. The
negligence submission from the elements instruction might read: "Defendant failed to provide
reasonably safe conditions for work in that plaintiff was repeatedly exposed to diesel fumes." The
defense theory instruction on foreseeability of harm might read as follows. "Your verdict must be
for defendant unless it has been proved by the greater weight of the evidence that defendant knew
or by the exercise of ordinary care should have known that repeated exposure to diesel fumes was
reasonably likely to cause harm to plaintiff.”

While notice and foreseeability of harm are common defense theories that can be
accommodated by the 7.02B format, this format is not limited to those particular theories. This
format can be used to specify any fact upon which the plaintiff bears the burden of proof and which
fact isessentia to plaintiff'sright to recover. Of coursg, itisup to the court to determine what those
"essential facts' might be under the caselaw and under the circumstances of the particular case before
the court.

The 7.02B format should not be used to specify a fact upon which the defendant bears the
burden of proof. If the defendant bearsthe burden of proof to establish the defensetheory, the 7.02C
format should be followed.

Notes on Use

L If there are two or more defendants in the lawsuit, include this phrase and identify the
defendant against whom the claim identified in this instruction is made.

2Includethis phrase and identify the claim represented in thisinstruction as "first," "'second,"
etc., only if more than one claim is to be submitted. See Introduction to Section 7 (discussion of
relationship among F.E.L.A. claimsfor general negligence, violation of the Safety Appliance Act and
violation of the Boiler Inspection Act).
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3 Use the phrase which conforms to the language of the burden of proof instruction, Model
Instruction 3.04.

* Of course, it is an issue of substantive law asto what facts are essential to plaintiff's right

to recover. See the examples in the Committee Comments above for instructions on the defense
theories of failure to prove notice and failure to prove reasonable foreseeability of harm.
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7.02C DEFENSE THEORY INSTRUCTIONS - AFFIRMATIVE DEFENSES

Y our verdict must be for defendant [(name of defendant)]* [on plaintiff's (identify claim to
which thisinstruction pertains as "first," "second," etc.)? claim] if all of the following e ements have
been proved by [the greater weight of the evidence] [a preponderance of the evidence]®:

[List in numbered paragraphs each element of any affirmative defense upon which the

defendant bears the burden of proof and which, if proved, entitles defendant to a verdict.]
Committee Comments

See Introduction and Committee Commentsto the 7.02 series of defense theory instructions
for adiscussion of the genera principles underlying their use.

The7.02Cformat isonly to be used for affirmative defenseswhere defendant bearsthe burden
of proof. For example, the affirmative defenses of release and statute of limitations sometimes turn
on fact issues to be resolved by the jury. The Committee has not undertaken to prepare model
instructions for affirmative defenses. If aparticular case requires an affirmative defense instruction,
the elements of the affirmative defense should be submitted in separate paragraphs connected by
"and." Evidentiary detail should be avoided, but the ultimate factual issuesto be resolved by thejury
should be specified.

The 7.02C format should not be used in submitting the defense of contributory negligence
which, if proved, only reduces plaintiff's recovery. That defense should be submitted under Model
Instruction 7.03.

Assumption of the risk is no defense whatsoever because it has been abolished altogether in
F.E.L.A cases. 45 U.S.C. § 54 (1994).

The defendant may request a defense theory instruction stating that if plaintiff's negligence
was the sole cause of his injury, he may not recover under the F.E.L.A. For a discussion of the
authorities on sole cause instructions, see Model Instruction 7.01, n.9. The Committee takes no
position on whether a sole cause instruction should be givenin an F.E.L.A. case.

Notes on Use

L If there are two or more defendants in the lawsuit, identify the defendant to whom this
instruction applies.
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2 Include this bracketed language and identify the claim to which this instruction pertains as
"first," "second,” etc., only if more than one claim is submitted and one or more of such clamsis not
subject to the affirmative defense.

3 Use the phrase which conforms to the language of the burden of proof instruction, Model
Instruction 3.04.
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7.03 F.E.L.A CONTRIBUTORY NEGLIGENCE

If you find in favor of plaintiff under Instruction __ (insert number or title of plaintiff's
elementsinstruction) you must consider whether plaintiff [(name of decedent)]* was also negligent.
Under this Instruction, you must assess a percentage of the total negligence? to [plaintiff] [(name of
decedent)] [on plaintiff's (identify claim to which this instruction pertains as "first," "second,” etc.)
claim against defendant [(name of defendant)]]? if all of the following elements have been proved by
[the greater weight of the evidence] [a preponderance of the evidence]*:

First, [plaintiff] [(name of decedent)] (characterize the alleged negligent conduct, such as,
"failed to keep a careful lookout for oncoming trains'),®> and

Second, [plaintiff] [(name of decedent)] was thereby negligent, and®

Third, such negligence of [plaintiff] [(name of decedent)] resulted in whole or in partin [hig]
[her] injury.’

[If any of the above elements have not been proved by [the greater weight of the evidence]
[apreponderance of the evidence], then you must not assess a percentage of negligenceto [plaintiff]

[(name of decedent)].]®

Committee Comments

Contributory negligence is no bar to recovery under F.E.L.A., "but the damages shall be
diminished by thejury in proportion to the amount of negligence attributable to such employee. . . ."
45 U.S.C. 8§53 (1994).

InaF.E.L.A. case brought for injury or death caused by the railroad's violation of a"statute
enacted for the safety of employees,” contributory negligence will neither bar the plaintiff's recovery
nor reduce his or her damages. Id. The Safety Appliance Act (formerly 45 U.S.C. 88 1-16,
recodified at 49 U.S.C. 88 20301-20304, 21302, 21304 (1994)), and the Boiler Inspection Act
(formerly 45 U.S.C. 88 22-23, recodified at 49 U.S.C. 88 20102, 20701 (1994)), are statutes enacted
for the safety of employees. Therefore, this instruction should not be submitted in a claim brought
for violation of the Boiler Inspection Act (Model Instruction 7.04) or for violation of the Safety
Appliance Act (Model Instruction 7.05). See Introduction to Section 7 (discussion of relationship
among Boiler Inspection Act, Safety Appliance Act and F.E.L.A.).
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Noteson Use
! This contributory negligenceinstruction isdesigned for usein casesin which the employee's
injury resulted in death aswell asin cases in which the employe€'sinjuries did not result in death. If
the employee's injuries resulted in death, identify the decedent by name.

2 The terms "negligent" and "negligence" must be defined. See Model Instruction 7.09.

% Include this bracketed language and identify the claim to which this instruction pertains as
"firgt," "second," etc., only if more than one claim is submitted.

If there are two or more defendants in the lawsuit, identify the defendant against whom the
claim referred to in thisinstruction is asserted.

* Use the phrase which conforms to the language of the burden of proof instruction, Model
Instruction 3.04.

®> More than one act or omission alleged to constitute contributory negligence may be here
submitted in the same way that alternative submissions are made under Model Instruction 7.01. See
Model Instruction 7.01, n.6.

¢ If more than one act or omission is alleged as contributory negligence, then Paragraph
Second should be modified to read as follows:

Second, [plaintiff] [(name of decedent)] in any one or more of the ways
described in Paragraph First was negligent, and . . . .

" A single standard of causation is to be applied to the plaintiff's negligence claim and the
railroad's claim of contributory negligence. Pagev. . Louis Southwestern Railway Co., 349 F.2d
820, 822-24 (5th Cir. 1965).

8 This paragraph is optional. If requested, the court may add this paragraph.
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7.04 F.E.L.A.BOILER INSPECTION ACT VIOLATION

Y our verdict must be for plaintiff [and against defendant (name of defendant)]* [on plaintiff's
(identify claim represented in this elements instruction as "first," "second,” etc.) claim]?if all of the
following elements have been proved by [the greater weight of the evidence] [a preponderance of the
evidence]®:

First, plaintiff [(name of decedent)] was an employee of defendant [(name of defendant)]* °

Second, the [locomotive] [boiler] [tender] [(identify part or appurtenance of locomotive,
boiler or tender which is the subject of the claim)]® at issue in the evidence was not in proper
condition and safe to operate without unnecessary peril to life or limb in that (identify the defect
which is the subject of the claim),” and®

Third, this condition resulted in whole or in part® in [injury to plaintiff] [death to (name of
decedent)].

If any of the above elements has not been proved by [the greater weight of the evidence] [a
preponderance of the evidence], then your verdict must be for defendant [(name of defendant)].*

[Y our verdict must be for defendant if you find in favor of defendant under Instruction
(insert number or title of affirmative defense instruction)].**

Committee Comments

The introduction to Section 7 discusses the relationship among the Boiler Inspection Act
(formerly 45 U.S.C. 88 22-23, recodified at 49 U.S.C. §§ 20102, 20701 (1994)), the Safety
Appliance Act (formerly 45 U.S.C. §§ 1-16, recodified at 49 U.S.C. §§ 20301-20304, 21302, 21304
(1994)), and F.E.L.A., 45 U.S.C. § 51, 60 (1994).

Notes on Use

L If there are two or more defendants in the lawsuit, include this phrase and identify the
defendant against whom the claim represented in this elements instruction is made.

2 Include this phrase and identify the claim represented in this elementsinstruction as "first,"
"second,” etc., only if more than one claim is to be submitted.

# Use the phrase which conforms to the burden of proof instruction, Model Instruction 3.04.
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*F.E.L.A. providesthat therailroad "shall beliablein damagesto any person suffering injury
while heisemployed by such carrier...." 45U.S.C. §51 (emphasisadded). Inthetypica F.E.L.A.
case, there is no dispute as to whether the injured or deceased person was an employee, and this
language need not be included except to make the instruction more readable. However, when there
issuch adispute in the case, the term "employee” must be defined. The definition must be carefully
tailored to the specific factua question presented, and it is recommended that RESTATEMENT
(SECOND) OF AGENCY (1958) be used as aguide in amanner consistent with the federal authorities.
See Kelley v. Southern Pacific Company, 419 U.S. 318, 324 (1974) (discussion of RESTATEMENT
(SECOND) OF AGENCY (1958) as authoritative concerning meaning of "employee" and "employed"
under F.E.L.A., and as source of proper jury instruction).

> It may be argued the plaintiff was not acting within the scope of his or her railroad
employment at the time of the incident. If thereis a question whether the employee was within the
scope of employment, paragraph First should provide as follows:

First, [plaintiff] [(name of decedent)] was an employee of defendant [(name
of defendant)] acting within the scope of (his) (her) employment at the time of (his)
(her) [injury] [death] [(describe the incident alleged to have caused injury or death)],
and

If this paragraph is included, the term "scope of employment” must be defined in relation to the
factual issuein the case. The RESTATEMENT (SECOND) OF AGENCY (1958) isrecognized asaguide.
Wilson v. Chicago, Milwaukee, &. Paul and Pac. R. Co., 841 F.2d 1347, 1352 (7th Cir. 1988). In
rare cases it may be argued that the duties of the employee did not affect interstate commerce and
thus are not covered by the Act. Usually if the employee was acting within the scope and course of
his employment for the railroad his conduct will be sufficiently connected to interstate commerceto
be included within the Act.

® The Boiler Inspection Act language of 49 U.S.C. § 2701, formerly 45 U.S.C. § 23, refers
to the "locomotive or tender and its parts and appurtenances.” The court should select the term
which conforms to the case. The court may choose to specificaly identify the specific part or
appurtenance of thelocomotive, boiler or tender in acasein which merereferenceto thelocomotive,
boiler or tender will not adequately present the theory of violation.

’ Counsel should draft aconcise statement of the Boiler I nspection Act violation alleged which
is simple and free of unnecessary language. Examples which might be sufficient for a Boiler Act
violation are: "in that there was oil on the locomotive catwalk;" or "in that the ladder on the
locomotive was bent;" or "in that the grab iron on the locomotive was loose."

The Secretary of Transportation is authorized to establish standards for equipment covered
under the Boiler Inspection Act and the Safety Appliance Act. Shieldsv. Atlantic Coast LineR. Co.,
350 U.S. 318, 320-25 (1956); Lilly v. Grand Trunk Western R. Co., 317 U.S. 481, 486 (1943).
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Regulations promulgated pursuant to this authority are found in Title 49 of the Code of Federd
Regulations under the Federal Railroad Administration (FRA) regulations. FRA regulations
"acquire]] the force of law and become][] an integral part of the Act . ..." Lilly, 317 U.S. at 488.
Such regulations have "the same force as though prescribed in terms by the statute," Atchison T. &
SF. Ry. Co. v. Scarlett, 300 U.S. 471, 474 (1937), and violation of such regulations "are violations
of the statute, giving rise not only to damage suits by those injured, but also to money penalties
recoverable by the United States." Uriev. Thompson, 337 U.S. 163, 191 (1949) (citations omitted).
If plaintiff's case is based on a violation of such a regulation, the plaintiff may request the court to
replace Paragraph Second of the instruction with a paragraph submitting the regulation violation
theory. See Eckert v. Aliquippa & Southern R. Co., 828 F.2d 183, 187 (3d Cir. 1987).

8 Both the Boiler Inspection Act and the Safety Appliance Act require that the equipment at
issue be "in use" at the time of the subject incident. The purpose of the "in use" element is to
"excludethoseinjuriesdirectly resulting from theinspection, repair or servicing of railroad equi pment
located at amaintenance facility.” Angell v. Chesapeake & O. Ry. Co., 618 F.2d 260, 262 (4th Cir.
1980); Seer v. Burlington Northern, Inc., 720 F.2d 975, 976-77 (8th Cir. 1983).

Whether the equipment at issueis"in use" at the time of the subject incident isto be decided
by the court as a question of law and not by the jury. Pinkhamv. Maine Cent. R. Co., 874 F.2d 875,
881 (1st Cir. 1989); citing Steer, supra, 720 F.2d at 977 n.4. Because the "in use" element is a
guestion of law for the court, this instruction does not submit the question to the jury.

Numerous reported cases discuss this element of the Boiler Inspection Act and Safety
Appliance Act, and cases which construe the term "in use" under one act are authoritative for
purposes of construing the term under the other act. Holfester v. Long Island Railroad Company,
360 F.2d 369, 373 (2d Cir. 1966). Any attempt to here represent the cases on point is beyond the
scope of these Notes on Use, and counsel arereferred to the authoritiesfor further discussion of this
element.

° The same standard of "in whole or in part" causation which applies to general F.E.L.A.
negligence cases prosecuted under 45 U.S.C. § 51 also appliesto Boiler Inspection Act cases. Green
v. River Terminal Ry. Co., 763 F.2d 805, 810 (6th Cir. 1985) (citing Carter v. Atlantic & S. Andrews
Bay Railway Co., 338 U.S. 430, 434 (1949)).

The defendant may request an instruction stating that if plaintiff's negligence was the sole
cause of hisinjury, he may not recover under F.E.L.A. New York Central R. Co. v. Marcone, 281
U.S. 345, 350 (1930); Meyersv. Union Pacific R. Co., 738 F.2d 328, 330-31 (8th Cir. 1984) (not
error to instruct jury, "if you find that the plaintiff was guilty of negligence, and that the plaintiff's
negligence wasthe sole cause of hisinjury, then you must return your verdict in favor of defendant”).
Such adefense may also arise under the Boiler Inspection and Safety Appliance Acts. See Belmert
v. Burlington Northern, Inc., 726 F.2d 412, 414 (8th Cir.), cert. denied, 467 U.S. 1216 (1984).
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Sole cause instructions have sometimes been criticized as unnecessary and as confusing. See
Flanigan v. Burlington Northern, Inc., 632 F.2d 880, 883 n.1 (8th Cir. 1980), cert. denied, 450 U.S.
921 (1981); Almendarez v. Atchison, T. & SF. Ry. Co., 426 F.2d 1095, 1097 (5th Cir. 1970); Page
v. . Louis Southwestern Ry. Co., 349 F.2d 820, 826-27 (5th Cir. 1965). The Committee takes no
position on whether a sole causeinstruction should begiveninan F.E.L.A. case. If the court decides
to give a sole cause type instruction, the following may be appropriate:

The phrase"inwholeor in part" asused in [thisinstruction] [Instruction (stete
the title or number of the plaintiff's elements instruction)] means that the railroad is
responsibleif [describethe alleged Boiler Inspection Act violation], if any, played any
part, no matter how small, in causing the plaintiff'sinjuries. This, of course, means
that the railroad is not responsible if any other cause, including plaintiff's own
negligence, was solely responsible.*

*Thisinstruction may be given asaparagraph in the plaintiff's elementsinstruction or
as a separate instruction.

Rogersv. Missouri Pac. R. Co., 352 U.S. 500, 507 (1957); Pagev. S. Louis Southwestern Ry., 349
F.2d 820, 826-27 (5th Cir. 1965).

Asisthe case with any model instruction, if the court determines that some other instruction
on the subject is appropriate, such an instruction may be given.

19 This paragraph should not be used if Mode! Instruction 7.02A or 7.02B is given.

1 Use Model Instruction 7.02C to submit affirmative defenses.
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7.05 F.E.L.A. SAFETY APPLIANCE ACT VIOLATION

Y our verdict must be for plaintiff [and against defendant (name of defendant)]* [on plaintiff's
(identify claim represented in this elements instruction as "first," "second,” etc.) claim]?if all of the
following elements have been proved by [the greater weight of the evidence] [a preponderance of the
evidence]®:

First, plaintiff [(name of decedent)] was an employee of defendant [(name of defendant)]**

Second, (specify the alleged Safety Appliance Act violation),® and’

Third, the condition described in paragraph Second resulted in whole or in part® in [injury to
plaintiff] [death to (name of decedent)].

If any of the above elements has not been proved by [the greater weight of the evidence] [a
preponderance of the evidence], then your verdict must be for defendant [(name of defendant)].®

[Y our verdict must be for defendant if you find in favor of defendant under Instruction
(insert number or title of affirmative defense instruction)].*°

Committee Comments

The Introduction To Section 7 discusses the relationship among the Boiler Inspection Act
(formerly 45 U.S.C. 88 22-23, recodified 49 U.S.C. 88§ 20102, 20701), the Safety Appliance Act
(formerly 45 U.S.C. 88 1-16, recodified 49 U.S.C. 88 20301-20304, 21302, 21304), and the
FEL.A. 45U.S.C. § 51, et seq.

Notes on Use

L If there are two or more defendants in the lawsuit, include this phrase and identify the
defendant against whom the claim represented in this elements instruction is made.

2 Include this phrase and identify the claim represented in this elementsinstruction as "first,"
"second,” etc., only if more than one claim is to be submitted.

# Use the phrase which conforms to the burden of proof instruction, Model Instruction 3.04.
* The F.E.L.A. providesthat the railroad "shall be liable in damages to any person suffering
injury while he is employed by such carrier . .. ." 45U.S.C. § 51 (1939) (emphasis added). Inthe

typica F.E.L.A. case, there is no dispute as to whether the injured or deceased person was an
employee, and this language need not be included except to make the instruction more readable.
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However, when there is such a dispute in the case, the term "employee’ must be defined. The
definitionmust be carefully tailored to the specific factual question presented, and it isrecommended
that RESTATEMENT (SECOND) OF AGENCY (1958) be used as aguide in amanner consistent with the
federal authorities. See Kelley v. Southern Pacific Company, 419 U.S. 318, 324 (1974) (discussion
of RESTATEMENT (SECOND) OF AGENCY (1958) as authoritative concerning meaning of "employee’
and "employed" under the F.E.L.A. and as source of proper jury instruction).

> It may be argued the plaintiff was not acting within the scope of his or her railroad
employment at the time of the incident. If there is a question whether the employee was within the
scope of employment, paragraph First should provide as follows:

Firgt, [plaintiff] [(name of decedent)] was an employee of defendant [(name
of defendant)] acting within the scope of (his) (her) employment at the time of (his)
(her) [injury] [death] [(describe the incident alleged to have caused injury or death)],
and

If this paragraph is included, the term "scope of employment” must be defined in relation to the
factual issuein the case. The RESTATEMENT (SECOND) OF AGENCY (1958) isrecognized asaguide.
Wilson v. Chicago, Milwaukee, S. Paul and Pac. R. Co., 841 F.2d 1347, 1352 (7th Cir. 1988). In
rare cases it may be argued that the duties of the employee did not affect interstate commerce and
thus are not covered by the Act. Usually if the employee was acting within the scope and course of
his employment for the railroad his conduct will be sufficiently connected to interstate commerceto
be included within the Act.

® Counsel should draft aconcise statement of the Safety A ppliance Act violation alleged which
is smple and free of unnecessary language. An example of a concise statement which might be
sufficient in acase brought for violation of 49 U.S.C. § 20302(a)(2), formerly 45 U.S.C. §4 (1988),
isasfollows. "Third, the grab iron at issue in the evidence was not secure, and . . . ."

The Secretary of Transportation is authorized to establish standards for equipment covered
under the Bailer Inspection Act and the Safety Appliance Act. Shieldsv. Atlantic Coast LineR. Co.,
350 U.S. 318, 320-25 (1956); Lilly v. Grand Trunk Western R. Co., 317 U.S. 481, 486 (1943).
Regulations promulgated pursuant to this authority are found in Title 49 of the Code of Federal
Regulationsunder the Federal Railroad Administration (FRA) regulations. FRA regulations”acquire
the force of law and become an integral part of the Act . . . ." Lilly, 317 U.S. at 488. Such
regulations have "the same force as though prescribed in terms of the statute,” Atchison, T. & S F.
Ry. Co. v. Scarlett, 300 U.S. 471, 474 (1937), and violation of such regulations"are violations of the
statute, giving rise not only to damage suits by those injured, but also to money penaltiesrecoverable
by the United States.” Uriev. Thompson, 337 U.S. 163, 191 (1949) (citations omitted). If plaintiff's
case is based on a violation of such a regulation, the plaintiff may request the court to replace
Paragraph Second of theinstruction with a paragraph submitting the regul ation violation theory. See
Eckert v. Aliquippa & Southern R. Co., 828 F.2d 183, 187 (3d Cir. 1987).
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" Both the Boiler Inspection Act and the Safety Appliance Act require that the equipment at
issue be "in use" at the time of the subject incident. The purpose of the "in use" element is to
"excludethoseinjuriesdirectly resulting from theinspection, repair or servicing of railroad equi pment
located at amaintenancefacility." Angell v. Chesapeake & O. Ry. Co., 618 F.2d 260, 262 (4th Cir.
1980); Seer v. Burlington Northern, Inc., 720 F.2d 975, 976-77 (8th Cir. 1983).

Whether the equipment at issueis"in use" at the time of the subject incident isto be decided
by the court asaquestion of law and not by thejury. Pinkhamv. Maine Cent. R. Co., 874 F.2d 875,
881 (1st Cir. 1989) (citing Steer, supra, 720 F.2d at 977). Becausethe"in use' element isaquestion
of law for the court, this instruction does not submit the question to the jury.

Numerous reported cases discuss this element of the Boiler Inspection Act and Safety
Appliance Act, and cases which construe the term "in use" under one act are authoritative for
purposes of construing the term under the other act. Holfester v. Long Island Railroad Co., 360
F.2d 369, 373 (2d Cir. 1966). Any attempt to here represent the cases on point is beyond the scope
of these Notes on Use, and counsel are referred to the authorities for further discussion of this
element.

8 The standard of "inwholeor in part" causation which appliesto general F.E.L.A. negligence
cases is the standard of causation which applies to F.E.L.A. cases premised upon violation of the
Safety Appliance Act. "Once this violation is established, only causal relation is an issue. And
Congress has directed liability if the injury resulted 'in whole or in part' from defendant's negligence
or itsviolation of the Safety Appliance Act." Carter v. Atlanta& S. AndrewsBay Ry. Co., 338 U.S.
430, 434-35 (1949).

The defendant may request an instruction stating that if plaintiff's negligence was the sole
cause of hisinjury, hemay not recover under the F.E.L.A. New York Central R. Co. v. Marcone, 281
U.S. 345, 350 (1930); Meyersv. Union Pacific R.R. Co., 738 F.2d 328, 330-31 (8th Cir. 1984) (not
error to instruct jury, "if you find that the plaintiff was guilty of negligence, and that the plaintiff's
negligence wasthe sole cause of hisinjury, then you must return your verdict in favor of defendant”).
Such a defense may also arise under the Boiler Inspection and Safety Appliance Acts. See Beimert
v. Burlington Northern, Inc., 726 F.2d 412, 414 (8th Cir. 1984).

Sole cause instructions have sometimes been criticized as unnecessary and asconfusing. See
Flanigan v. Burlington Northern, Inc., 632 F.2d 880, 883-84 n.1 (8th Cir. 1980); Almendarez v.
Atchison, T. & SF. Ry. Co., 426 F.2d 1095, 1097 (5th Cir. 1970); Page v. . Louis Southwestern
Ry. Co., 349 F.2d 820, 826-27 (5th Cir. 1965). The Committee takes no position on whether asole
cause instruction should be giveninan F.E.L.A. case. If the court decidesto give a sole causetype
instruction, the following may be appropriate:

The phrase "in whole or in part" as used in [thisinstruction] [Instruction _ (state
the title or number of the plaintiff's elements instruction)] means that the railroad is
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responsible if [describethe alleged Safety Appliance Act violation], if any, played any
part, no matter how small, in causing the plaintiff'sinjuries. This, of course, means

that the railroad is not responsible if any other cause, including plaintiff's own
negligence, was solely responsible.*

*Thisinstruction may be given asaparagraph in the plaintiff's elementsinstruction or
as a separate instruction.

Rogersv. Missouri Pacific Railroad Co., 352 U.S. 500, 507 (1957); Pagev. . Louis Southwestern
Ry., 349 F.2d 820, 826-27 (5th Cir. 1965).

Asisthe case with any model instruction, if the court determines that some other instruction
on the subject is appropriate, such an instruction may be given.

® This paragraph should not be used if Mode! Instruction 7.02A or 7.02B is given.

10 Use Model Instruction 7.02C to submit affirmative defenses.
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7.06A F.E.L.A.DAMAGES-INJURY TO EMPLOYEE

If you find in favor of plaintiff, then you must award plaintiff such sum as you find by the
[(greater weight) or (preponderance)]* of the evidence will fairly and justly compensate plaintiff for
any damages you find plaintiff sustained [and isreasonably certain to sustain in the future] asadirect
result of the occurrence mentioned in the evidence.® [Y ou should consider the following elements
of damages:*

1. The physical pain and (mental) (emotional) suffering plaintiff has experienced (and is
reasonably certain to experience in the future); the nature and extent of the injury,
whether the injury istemporary or permanent (and whether any resulting disability is
partial or total), (including any aggravation of a pre-existing condition);

2. The reasonable expense of medical care and supplies reasonably needed by and
actualy provided to the plaintiff to date (and the present value of reasonably
necessary medical care and supplies reasonably certain to be received in the future);

3. The earnings plaintiff has lost to date (and the present value of earnings plaintiff is
reasonably certain to lose in the future);

4, The reasonable value of household serviceswhich plaintiff hasbeen unableto perform
for (himself) (herself) to date (and the present value of household services plaintiff is
reasonably certain to be unable to perform for (himself) (hersalf) in the future).]® ’

[Remember, throughout your deliberations you must not engage in any speculation, guess,
or conjecture and you must not award any damages by way of punishment or through sympathy.]®
['Y ou may not include in your award any sum for court costs or attorneys fees.]®

[If you assess a percentage of negligence to plaintiff by reason of Instruction ___ (state the
title or number of the contributory negligence instruction),” do not diminish the total amount of

damages by the percentage of negligence you assess to plaintiff. The court will do this]™
Committee Comments

Model Instruction 7.06A should be used to submit damages issues in cases in which the
employee's injuries were not fatal. Model Instruction 7.06B should be used in cases in which the
employee'sinjuries were fatal .

The final paragraph of this instruction tells the jury that the court will diminish the total
amount of damages in proportion to the amount of contributory negligence found. Thisinstruction
isconsistent with the Form of Verdict 7.08 which requiresthejury to assess plaintiff's total damages
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and plaintiff's percentage of contributory negligence. If contributory negligenceisnot submitted, the
final paragraph of 7.06A should be eliminated. Also, it should be eliminated for claims submitted
under the Boiler Inspection Act and the Safety Appliance Act.

Notes on Use
! Use the phrase which conforms to the burden of proof instruction, Model Instruction 3.04.
2 Include this language if the evidence supports a submission of any item of future damage.

® The language "as a direct result of the occurrence mentioned in the evidence" should be
deleted and replaced whenever there is evidence tending to prove that the employee suffered the
subject injuries in an occurrence other than the one upon which the railroad's liability is premised.
In such cases, the language "as a result of the occurrence mentioned in the evidence" should be
replaced with a concise description of the occurrence upon which the railroad's liability is premised.
An example of such acaseisonein which the plaintiff alleges that hisinjuries were suffered in afall
at the work place, and the railroad claims the injuries were suffered in a car accident which was not
jobrelated. The following would be appropriate language to describe the occurrence upon which
liability is premised: "as adirect result of the fall on (the date of the fall)."

* Thislist of damagesis optiona and isintended to include those items of damage for which
recovery iscommonly sought in the ordinary F.E.L.A. case. Thislistisnot intended to exclude any
item of damages which is supported in evidence and the authorities. If the court electsto list items
of damagein thedamagesinstruction, there must, of cour se, be evidenceto support each itemlisted.

> For the relationship between lost future earnings and lost earning capacity, see Gorniack v.
National R. Passenger Corp., 889 F.2d 481, 483-84 (3d Cir. 1989); DeChico v. Metro-North
Commuter RR, 758 F.2d 856, 861 (2d Cir. 1985); Wilesv. New York, Chicago & S. Louis Railroad
Co., 283 F.2d 328, 331-32 (3d Cir.), cert. denied, 364 U.S. 900 (1960); Downie v. United States
Lines Co., 359 F.2d 344, 347 (3d Cir. 1966) (if permanent injuries result in impairment of earning
capacity, plaintiff is entitled to reimbursement for such impairment including, but not limited to,
probable loss of future earnings). If the court determinesthat the caseisoneinwhich thejury should
be instructed on the distinction between loss of future earnings and loss of earning capacity, this
model instruction may be modified accordingly. Otherwise, such issue can be left to argument.
Situations in which this distinction arises may be rare.

® The reasonabl e val ue of household serviceswhich theinjured employeeis unableto perform
for himsdlf or hersdlf is a compensable item of pecuniary damages. See Cruz v. Hendy Intern. Co.,
638 F.2d 719, 723 (5th Cir. 1981) (case decided under the Jones Act, 46 U.S.C. § 688 (1982), which
specifically incorporatesthe F.E.L.A. and where it was stated that the plaintiff may recover "the cost
of employing someone else to perform those domestic services that he would otherwise have been
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able to render but is now incapable of doing."); cf. Hysell v. lowa Public Service Co., 559 F.2d 468,
475 (8th Cir. 1977).

" 1f the evidence supports a charge that the plaintiff hasfailed to mitigate his or her damages,
the following paragraph should be included after the last listed item of damage, or after the general
damage instruction paragraph if the court chooses not to list items of damage:

If you find that defendant has proved by [the greater weight of the evidence] [a preponder-
ance of the evidence] that plaintiff hasfailed to take reasonable steps to minimize (his) (her)
damages, then your award must not include any sum for any amount of damage which you
find plaintiff might reasonably have avoided by taking such steps.

In Kauzlarich v. Atchison, Topeka & Santa Fe Ry. Co., 910 SW.2d 254 (Mo. banc 1995), it was
held to bereversible error to refuseto givetherailroad's proposed mitigation instruction that " closely
follow[ed]" the aboveinstruction. Id. at 256. The court held that as a matter of federal substantive
law, the railroad was entitled to a mitigation instruction when there was evidence to support it. Id.
at 258. The burden of pleading and proving failure to mitigate is on the defendant. Sayre v.
Musicland Group, Inc., 850 F.2d 350, 355-56 (8th Cir. 1988); Modern Leasing v. Falcon Mfg. of
California, 888 F.2d 59, 62 (8th Cir. 1989).

89 These instructions may also be added.

10 See Model Instruction 7.03. Note that contributory negligence may not be submitted for
clamsalleging violation of the Boiler Inspection Act or Safety Appliance Act.

1 1f Modéel Instruction 7.08, Form of Verdict, is used, then this paragraph must be given

because contributory negligenceissubmitted. If thealternative Form of Verdict set outin Committee
Commentsto 7.08 is used, this paragraph should not be used.
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7.06B F.E.L.A. DAMAGES-DEATH OF EMPLOYEE

If you find in favor of plaintiff, then you must award plaintiff such sum as you find by the
[ (greater weight) or (preponderance)]* of theevidencewill fairly and justly compensate[hereidentify
the beneficiaries)® for (his, her, their) damages which can be measured in money which you find (he,
she, they) sustained as adirect result of the death of (name of decedent).® [Y ou should consider the
following elements of damages:*

1. The reasonable value of any money, goods and services that (name of decedent)
would have provided (name of beneficiaries) had (name of decedent) not died on (date
of death). [These damages include the monetary value of (name of child beneficia-
ries)'s loss of any care, attention, instruction, training, advice and guidance from
(name of decedent).]®

2. Any conscious pain and suffering you find from the evidence that (name of decedent)
experienced as aresult of [his] [her] injuries.®

3. The reasonable expense of medical care and supplies reasonably needed by and

actually provided to (name of decedent).]®

Y our award must not include any sum for grief or bereavement or the loss of society or
companionship.’

Any award you make for the value of any money and services which you find from the
evidencethat (name of decedent) would have provided (nameof each beneficiary) inthefuture should
be reduced to present value. Any award you make for the value of any money and servicesyou find
from the evidence that (name of decedent) would have provided (name of beneficiary) between the
date of [his] [her] death on (date of death) and the present should not be reduced to present value.®

[Remember, throughout your deliberations you must not engage in any speculation, guess,
or conjecture and you must not award any damages by way of punishment or through sympathy.]®
['Y ou may not include in your award any sum for court costs or attorneys fees]*

[If you assess apercentage of negligenceto (name of decedent) by reason of Instruction
(state the number of the contributory negligence instruction),** do not diminish the total amount of

damages by the percentage of negligence you assessto (name of decedent). The court will do this.]*

206 7.06B



F.E.L.A. Cases -- Element, Defense and Damage I nstructions

Committee Comments

This instruction should be used to submit damagesin casesin which the employe€'s injuries
were fatal. Model Instruction 7.06A should be used in cases in which the employee'sinjuries were
not fatal.

The final paragraph of this instruction tells the jury that the court will diminish the total
amount of damages in proportion to the amount of contributory negligence found. Thisinstruction
isconsi stent with Form of Verdict 7.08 which requiresthe jury to assess plaintiff'stotal damagesand
decedent's percentage of contributory negligence. If contributory negligenceisnot submitted thefinal
paragraph of 7.06B should be eliminated. Also, it should be eliminated for claims submitted under
the Boiler Inspection Act and the Safety Appliance Act.

Noteson Use
! Use the phrase which conforms to the burden of proof instruction, Model Instruction 3.04.

2 A death action under the F.E.L.A. is brought by a personal representative, as plaintiff, for
the benefit of specific beneficiaries. The persona representative brings the action "for the benefit of
the surviving widow or husband and children of such employee; and, if none, then of such employee's
parents; and, if none, then of the next of kin dependent upon such employee, ...." 45U.S.C. 8§51
(1939).

% See 3 Edward J. Devitt, et al., FEDERAL JURY PRACTICEAND INSTRUCTIONS: Civil § 94.25
(4th ed. 1987). Damagesin an F.E.L.A. death action "are such as flow from the deprivation of the
pecuniary benefitswhich the beneficiariesmight have reasonably received if the deceased had not died
fromhisinjuries” Michigan Central R. Co. v. Vreeland, 227 U.S. 59, 70 (1913). "No hard and fast
rule by which pecuniary damages may in al cases be measured is possible . . . . Therule for the
measurement of damages must differ according to the relation between the parties plaintiff and the
decedent, ...." Id., 227 U.S. at 72; cf. Norfolk & Western R. Co. v. Holbrook, 235 U.S. 625, 629
(1915).

* Thislist of damagesis optiona and isintended to include those items of damage for which
recovery iscommonly sought in the ordinary F.E.L.A. case. Thislistisnot intended to exclude any
item of damages which is supported in evidence and the authorities. If the court electsto list items
of damagein thedamagesinstruction, there must, of course, be evidenceto support eachitemlisted.

®InanF.E.L.A. death case, recovery islimited to pecuniary losses. Theitems specifiedinthe
bracketed sentence have been deemed pecuniary losses in the case of a child beneficiary. The
recovery may be different in the case of a spouse, parent or an adult child. Michigan Central R. Co.
v. Vreeland, 227 U.S. 59, 70 (1913); Norfolk & Western R. Co. v. Holbrook, 235 U.S. 625, 629
(1915); Kozar v. Chesapeake and Ohio Railway Co., 449 F.2d 1238, 1243 (6th Cir. 1971).
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® The items of damage set forth in paragraphs 2 and 3 are recoverable by the personal
representative on behalf of the spouse, children or parents of the decedent, if supported by the
evidence. If the claimisbrought by the persona representative on behalf of next of kin other than
the spouse, children or parents, then dependency upon decedent must be shown, and the instructions
will require modification to submit that issueto thejury. The elementsinstruction might be modified
to submit the dependency issue. 45 U.S.C. § 59 (1910); Auld v. Terminal R.R. Assoc. of S. Louis,
463 S.W.2d 297 (Mo. 1970), cert. denied, 401 U.S. 940 (1971); Jensen v. Elgin, Joliet & Eastern
R. Co., 24 111.2d 383, 182 N.E.2d 211 (1962).

Funeral expenses may not be included in damages awarded in F.E.L.A. actions under either
a45U.S.C. 8§51 death action or a45 U.S.C. 8§59 survival action. Philadelphia & RR. v. Marland,
239 Fed. 1, 11 (3d Cir. 1917), cert. denied, 245 U.S. 671 (1918); DuBose v. Kansas City Southern
Ry. Co., 729 F.2d 1026, 1033 (5th Cir.), cert. denied, 469 U.S. 854 (1984); Heffner v. Pennsylvania
R.R. Co., 81 F.2d 28, 31 (2d Cir. 1936); Frabutt v. New York C. & S. L. RR,, 84 F. Supp. 460, 467
(W.D. Pa. 1949).

" Michigan Central R. v. Vregland, 227 U.S. 59, 70 (1913).

8 Future pecuniary benefitsin an F.E.L.A. death case should be awarded at present value.
Chesapeake & O.R. Co. v. Kelly, 241 U.S. 485, 489-90 (1916); cf. &. Louis Southwestern Ry. Co.
v. Dickerson, 470 U.S. 409 (1985).

910 These instructions may also be added.

" Model Instruction 7.03 submits the issue of contributory negligence.

21f Model Instruction 7.08, Form of Verdict, isused, then this paragraph must be given when

contributory negligence is submitted. If the aternative Form of Verdict set out in Committee
Commentsto 7.08 is used, this paragraph should not be used.

208 7.06B



F.E.L.A. Cases -- Element, Defense and Damage I nstructions

7.06C F.E.L.A.DAMAGES-PRESENT VALUE OF FUTURE LOSS

If you find that plaintiff is reasonably certain to lose [earnings in the future] [or to incur
medical expensesin the future], then you must determine the present value in dollars of such future
damage, since the award of future damages necessarily requires that payment be made now in one
lump sum and plaintiff will have the use of the money now for aloss that will not occur until some
futuredate. Y ou must decidewhat those futurelosseswill be and then make areasonabl e adjustment

for the present value.
Committee Comments

In an F.E.L.A. case "an utter failure to instruct the jury that present value is the proper
measure of adamage award iserror.” . Louis Southwestern Ry. Co. v. Dickerson, 470 U.S. 409,
412 (1985); Monessen Southwestern Ry. Co. v. Morgan, 486 U.S. 330, 339-40 (1988). If requested,
such an instruction must be given. However, "no single method for determining present value is
mandated by federal law." Dickerson, 470 U.S. at 412. See also Beanland v. Chicago, Rock Island
& Pacific Railroad, 480 F.2d 109, 114-15 (8th Cir. 1973); 3 Edward J. Devitt, et a., FEDERAL JURY
PRACTICE AND INSTRUCTIONS: Civil § 85.11 at 325-26 (4th ed. 1987).

Only future economic damages are to be reduced to present value. Past economic damages
and future noneconomic damages are not to be reduced to present value. See Chesapeake & Ohio
R. Co. v. Kelly, 241 U.S. 485, 489 (1916).

In Flanigan v. Burlington Northern, Inc., 632 F.2d 880, 885 (8th Cir. 1980), cert. denied,
450 U.S. 921 (1981), the court stated that the jury should not be instructed to reduce damages for
future pain and suffering to present value.

Model Instruction 7.06C contemplates that the court will allow evidence and jury argument
about the proper method for calculating present value. If additional instruction on the definition of
present value or factorsto be considered is deemed appropriate, see, e.g., Fifth Circuit Pattern Jury
Instructions - Civil, Instruction 15.3(c) (West 1998); and Arkansas Model Jury Instructions-AMI
Civil 3d, AMI 2219 (1989).
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7.06D F.E.L.A. DAMAGES-INCOME TAX EFFECTS OF AWARD

The plaintiff will not be required to pay any federal or state income taxes on any amount that

you award.

[When calculating lost earnings, if any, you should use after-tax earnings.]*
Committee Comments

If requested, the jury must be instructed that the verdict will not be subject to income taxes.
Norfolk & Western Ry. Co. v. Liepelt, 444 U.S. 490, 498 (1980); Gander v. FMC Corp., 892 F.2d
1373, 1381 (8th Cir. 1990); Paquette v. Atlanska-Plovidba, 701 F.2d 746, 748 (8th Cir. 1983).
Furthermore, the Supreme Court in Norfolk & Western Ry. Co. v. Liepdlt, supra, stated that thejury
should baseitsaward on the"after-tax" value of lost earningsin determining lost earnings. The Court
stated:

The amount of money that awage earner is able to contribute to the support of hisfamily is
unguestionably affected by the amount of the tax he must pay to the Federal Government.
It is his after-tax income, rather than his gross income before taxes, that provides the only
realistic measure of ability to support his family.

444 U.S. at 493.

Notes on Use

! This sentence should be given if there is evidence of both gross and net earnings and there
isany danger that the jury may be confused as to the proper measure of damages.
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7.07 (Reserved for Future Use)
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7.08 FORM OF VERDICT - CONTRIBUTORY NEGLIGENCE SUBMITTED
VERDICT?
Note: Complete this form by writing in the name required by your verdict.

On the claim? of plaintiff [(name of plaintiff)] against defendant [(name of defendant)], we,
the jury find in favor of:

Plaintiff [(name of plaintiff)] or Defendant [(name of defendant)]
Note: Complete the next paragraph only if the above finding isin favor of plaintiff.

We, the jury, assess the total damages of plaintiff [(name of plaintiff)] at $
DONOTREDUCETHISAMOUNT BY THEPERCENTAGE OFNEGLIGENCE, IFANY,YOU
FIND IN THE NEXT QUESTION.

Note: If you do not assess a percentage of negligence to [plaintiff] [(name of decedent)]
under Instruction (state the number or title of the contributory negligence
instruction), then write "0" (zero) in the blank in the following paragraph. If you do
assess a percentage of negligence to [plaintiff] [(name of decedent)] by reason of
Instruction (state the number or title of contributory negligence instruction),
then write the percentage of negligence in the blank in the following paragraph. The
court will then reduce the total damages you assess above by the percentage of
negligence you assess to [plaintiff] [(name of decedent)].

We, the jury, find [plaintiff] [(name of decedent)] to be % negligent.
Committee Comments

Thisform of verdict can be used in F.E.L.A. negligence cases when contributory negligence
is submitted. In F.E.L.A. cases where contributory negligence is not submitted and in Boiler
Inspection Act and Safety Appliance Act cases use Form of Verdict 7.08A.

In casesin which theissue of contributory negligence has been submitted to the jury, and the
jury has been instructed to make findings on theissues of contributory negligence and damages, there
is a question whether the jury or the court should perform the computations which reduce the total
damages by the percentage of contributory negligence found. The plain language of 45 U.S.C. 853
(1908) isthat "the damages shall bediminishedby thejury...." (Emphasisadded.) ThisCommittee
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is not aware of any case specificaly prohibiting aform of verdict which allowsthejury to determine
the percentage of plaintiff'snegligenceand permitsthe court to perform the mathematical calculation.
Statejurisdictionssuch as Arkansas and Missouri, and somefederal courts, instruct thejury to reduce
the total damage award by the percentage of contributory negligence before rendering a general
verdict for the reduced amount of total damages. Wilson v. Burlington Northern, Inc., 670 F.2d 780,
782-83 n.1 (8th Cir.), cert. denied, 457 U.S. 1120 (1982) (jury instructed to perform contributory
negligence reduction computation and to return general verdict for damage award in reduced
amount); note 3 Edward J. Devitt, et al., FEDERAL JURY PRACTICE AND INSTRUCTIONS: Civil
88 94.18 & 94.21 (4th ed. 1987).

Another means to the same result is for the jury to separately set forth the percentage of
contributory negligence and the total amount of damages without reduction for contributory
negligence. With this information the court will perform the contributory negligence damage
reduction calculation in arriving at its judgment. This may be done by means of a specia verdict.
F.R.C.P. 49(a); Wattigney v. Southern Pacific Company, 411 F.2d 854, 856 (5th Cir. 1969); 3
Edward J. Devitt, et al., FEDERAL JURY PRACTICEAND INSTRUCTIONS: Civil 88 94.26 & 94.28 (4th
ed. 1987). Thismay also be done by means of agenera verdict accompanied by special interrogato-
ries. F.R.C.P. 49(b); Flanigan v. Burlington Northern Inc., 632 F.2d 880, 884 (8th Cir. 1980).

If the court wants the jury to reduce the damages by a monetary amount because of
contributory negligence, the following instruction may be used:

VERDICT?
Note: Complete this form by writing in the name required by your verdict.

Ontheclaim?of plaintiff [(name of plaintiff)] against defendant [(name of defendant)],
we, the jury, find in favor of:

Plaintiff [(name of plaintiff)] Defendant [(name of defendant)]

Note: Completethefollowing paragraph only if the above finding isin favor of plaintiff. [If
you assess a percentage of negligence to (name of decedent) (plaintiff) by reason of
Instruction ___ (state the name of the contributory negligence instruction), then you
must reduce the total amount of damages by the percentage of negligence you assess
to (name of decedent) (plaintiff).]

We, the jury, assess the damages of plaintiff [(name of plaintiff)] at $

By using the recommended Form of Verdict 7.08, thetrial court and counsel can determine
whether thejury hasfound the plaintiff to be contributorily negligent, and if so, the percentage of fault
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attributed to plaintiff. When a general form of verdict is used, the record will not show what
determinations were made on thisissue and it also will beimpossible to determine the amount of total
damages determined by the jury before reduction for any contributory negligence. Furthermore, by
using 7.08, a court which reviews the verdict on appea will be able to determine what the jury
decided on these issues, and in certain cases this may avoid the necessity of aretrial. For example,
assumethat ajury findsfor plaintiff and assesseshistotal damages at $100,000 but finds plaintiff 50%
contributorily negligent. Assume further that on appedl it is held that defendant failed to make a
submissible case on plaintiff's contributory negligence and that it was error to submit thisissueto the
jury. If 7.08 were used in this hypothetical case, the appellate court could smply reverse and enter
judgment for plaintiff in the amount of $100,000. See Dixon v. Penn Central Company, 481 F.2d
833 (6th Cir. 1973). If, however, ageneral form of verdict were used, the appellate court would be
unable to determine whether the jury had found no negligence on the part of the plaintiff and
evaluated his damages at $50,000 or found plaintiff 90% negligent and evaluated his damages at
$500,000. The appellate court would have no choice but to remand the case for a new trial.

In addition, it isbelieved that the use of Form of Verdict 7.08 ismorelikely to produce ajury
verdict that is proper and consistent with the court'sinstructions. 7.08 directs the jury's attention to
the proper issuesin the proper order, and makesit possible for the court and counsel to confirm that
the jury has followed the instructions in this regard.

Notes on Use

1 When more than one claim is submitted, a jury decision is required on each claim.

Although the employee may bring claims for negligence aswell as claimsfor violation of the
Safety Appliance Act or Boiler Inspection Act in the same case, the employeeis entitled to only one
recovery for hisor her damages.

2 |1f more than one claim is submitted in the same lawsuit, the claims should be separately
identified in the verdict form. See Model Instruction 4.60.
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7.08A FORM OF VERDICT - CONTRIBUTORY NEGLIGENCE NOT SUBMITTED
VERDICT?
Note: Complete this form by writing in the name required by your verdict.

On the claim? of plaintiff [(name of plaintiff)] against defendant [(name of defendant)], we,

the jury find in favor of:

Plaintiff [(name of plaintiff)] Defendant [(name of defendant)]

Note: Complete the next paragraph only if the above finding isin favor of plaintiff.

We, the jury, assess the total damages of plaintiff [(name of plaintiff)] at $

Committee Comments

This form of verdict should be used in F.E.L.A. negligence cases when contributory
negligenceisnot submitted. Also, itisto beusedin Boiler Inspection Act and Safety Appliance Act
cases.

Notes on Use

1 When more than one claim is submitted, a jury decision is required on each claim.

Although the employee may bring claims for negligence aswell as claimsfor violation of the
Safety Appliance Act or Boiler Inspection Act in the same case, the employeeis entitled to only one

recovery for hisor her damages.

2 |If more than one claim is submitted in the same lawsuit, the claims should be separately
identified in the verdict form. See Model Instruction 4.60.
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7.09 DEFINITION OF TERM "NEGLIGENT" OR "NEGLIGENCE"

Theterm"negligent” or "negligence" asusedinthese I nstructionsmeansthefailureto usethat
degree of carewhich an ordinarily careful person would use under the same or similar circumstances.
[The degree of care used by an ordinarily careful person depends upon the circumstances which are
known or should be known and varies in proportion to the harm that person reasonably should
foresee. In deciding whether a person was negligent you must determine what that person knew or

should have known and the harm that should reasonably have been foreseen.]
Committee Comments

When the term "negligent” or "negligence”" is used, it must be defined. Note Model
Instruction 7.10 (definition of term "ordinary care"); note also Model Instruction 7.11 (combined
definition of terms "ordinary care" and "negligent” or "negligence").

Concerning the bracketed language, in order for the railroad to be found negligent under the
F.E.L.A., the jury must find that the railroad either knew or should have known of the condition or
circumstance which is alleged to have caused the employee'sinjury or death. Thisisreferred to as
the noticerequirement. See Segrist v. Delaware, Lackawanna & Western R. Co., 263 F.2d 616, 619
(2d Cir. 1959) (referring to the "doctrine of notice"). Closely related to the notice requirement isthe
"essential ingredient” of reasonable foreseeability of harm. Gallick v. Baltimore & Ohio Railway
Co., 372 U.S. 108, 117 (1963). Given the actual or constructive notice of the condition or
circumstance alleged to have caused injury, "defendant's duty is measured by what a reasonably
prudent person should or could have reasonably anticipated as occurring under like circumstances.”
Davisv. Burlington Northern, Inc., 541 F.2d 182, 185 (8th Cir.), cert. denied, 429 U.S. 1002 (1976).
Thus, "the ultimate question of fact is whether the railroad exercised reasonable care" and this
involves"the question whether therailroad had notice of any danger.” Bridger v. Union Ry, Co., 355
F.2d 382, 389 (6th Cir. 1966).

The bracketed language of this instruction instructs the jury on notice and reasonable
foreseeability of harm. See Tiller v. Atlantic Coast Line R. Co., 318 U.S. 54, 67 (1943); Chicago
& North Western Railway Company v. Rieger, 326 F.2d 329, 335 (8th Cir. 1964); W. Mathes, Jury
Instructions and Forms for Federal Civil Cases, 28 F.R.D. 401, 495 (1962); 3 Edward J. Devitt, et
al., FEDERAL JURY PRACTICE AND INSTRUCTIONS. Civil 8§ 94.05 (4th ed. 1987). The bracketed
language may be included even when defendant instructs on thisissue in Model Instruction 7.02B.
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7.10 DEFINITION OF THE TERM " ORDINARY CARE"

The phrase "ordinary care" as used in these Instructions means that degree of care that an
ordinarily careful person would use under the same or similar circumstances. [The degree of care
used by an ordinarily careful person depends upon the circumstances which are known or should be
known and varies in proportion to the harm that person reasonably should foresee. In deciding
whether a person exercised ordinary care you must consider what that person knew or should have

known and the harm that should reasonably have been foreseen.]
Committee Comments

When the phrase "ordinary care" is used, it must be defined. Note Model Instruction 7.09
(definition of term "negligent” or "negligence"); note also Model Instruction 7.11 (combined
definition of terms "ordinary care" and "negligent” or "negligence").

Concerning the bracketed language, in order for the railroad to be found negligent under the
F.E.L.A., the jury must find that the railroad either knew or should have known of the condition or
circumstance which is alleged to have caused the employee'sinjury or death. Thisisreferred to as
the noticerequirement. See Segrist v. Delaware, Lackawanna & Western R. Co., 263 F.2d 616, 619
(2d Cir. 1959) (referring to the "doctrine of notice"). Closely related to the notice requirement isthe
"essential ingredient” of reasonable foreseeability of harm. Gallick v. Baltimore & Ohio Railway
Company, 372 U.S. 108, 117 (1963). Given the actual or constructive notice of the condition or
circumstance alleged to have caused injury, "defendant's duty is measured by what a reasonably
prudent person should or could have reasonably anticipated as occurring under like circumstances.”
Davisv. Burlington Northern, Inc., 541 F.2d 182, 185 (8th Cir.), cert. denied, 429 U.S. 1002 (1976).
Thus, "the ultimate question of fact is whether the railroad exercised reasonable care" and this
involves "the question whether the railroad had notice of any danger." Bridger v. Union Railway
Company, 355 F.2d 382, 389 (6th Cir. 1966).

The bracketed language of this instruction instructs the jury on notice and reasonable
foreseeability of harm. See Tiller v. Atlantic Coast Line R. Co., 318 U.S. 54, 67 (1943); Chicago
& North Western Railway Company v. Rieger, 326 F.2d 329, 335 (8th Cir. 1964); W. Mathes, Jury
Instructions and Forms for Federal Civil Cases, 28 F.R.D. 401, 495 (1962); 3 Edward J. Devitt, et
al., FEDERAL JURY PRACTICE AND INSTRUCTIONS. Civil 8§ 94.05 (4th ed. 1987). The bracketed
language may be included even when defendant instructs on thisissue in Model Instruction 7.02B.
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7.11 DEFINITIONSOF THE TERMS"NEGLIGENT"
OR "NEGLIGENCE" AND "ORDINARY CARE" COMBINED

The term "negligent” or "negligence” as used in these Instructions means the failure to use
ordinary care. The phrase"ordinary care" meansthat degree of carethat an ordinarily careful person
would use under the same or similar circumstances. [The degree of care used by an ordinarily careful
person depends upon the circumstances which are known or should be known and varies in
proportion to the harm that person reasonably should foresee. In deciding whether a person was
negligent or failed to use ordinary care you must consider what that person knew or should have

known and the harm that should reasonably have been foreseen.]
Committee Comments

Whenever the term "negligent” or "negligence” or the term "ordinary care” is used in these
instructions, it must be defined. When these terms each appear in the same set of instructions, this
instruction may be used as an aternative to submitting Model Instruction 7.09 ("negligent” or
"negligence") and Model Instruction 7.10 ("ordinary care") individually.

Concerning the bracketed language, in order for the railroad to be found negligent under the
F.E.L.A., the jury must find that the railroad either knew or should have known of the condition or
circumstance which is aleged to have caused the employee'sinjury or death. Thisisreferred to as
the noticerequirement. See Segrist v. Delaware, Lackawanna & WesternR. Co., 263 F.2d 616, 619
(2d Cir. 1959) (referring to the "doctrine of notice"). Closely related to the notice requirement isthe
"essential ingredient” of reasonable foreseeability of harm. Gallick v. Baltimore & Ohio Railway
Company, 372 U.S. 108, 117 (1963). Given the actual or constructive notice of the condition or
circumstance aleged to have caused injury, "defendant's duty is measured by what a reasonably
prudent person should or could have reasonably anticipated as occurring under like circumstances.”
Davisv. Burlington Northern, Inc., 541 F.2d 182, 185 (8th Cir.), cert. denied, 429 U.S. 1002 (1976).
Thus, "the ultimate question of fact is whether the railroad exercised reasonable care" and this
involves "the question whether the railroad had notice of any danger.” Bridger v. Union Railway
Company, 355 F.2d 382, 389 (6th Cir. 1966).

The bracketed language of this instruction instructs the jury on notice and reasonable
foreseeability of harm. See Tiller v. Atlantic Coast Line R. Co., 318 U.S. 54, 67 (1943); Chicago
& North Western Railway Company v. Rieger, 326 F.2d 329, 335 (8th Cir. 1964); W. Mathes, Jury
Instructions and Forms for Federal Civil Cases, 28 F.R.D. 401, 495 (1962); 3 Edward J. Devitt, et
al., FEDERAL JURY PRACTICE AND INSTRUCTIONS: Civil § 94.05 (4th ed. 1987). The bracketed
language may be included even when defendant instructs on thisissue in Model Instruction 7.02B.
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Definitions
8.01 AGENCY

A corporation acts only through its agents or employees and any agent or employee of a
corporation may bind the corporation by acts and statements made while acting within the scope of
the authority delegated to the agent by the corporation, or within the scope of [his/her] duties asan

employee of the corporation.
Committee Comments

Thisinstructionisamodification of 3 Edward J. Devitt, et al., FEDERAL JURY PRACTICEAND
INSTRUCTIONS: Civil § 71.09 (4th ed. 1987).

The authority of an agent to speak for the principal may vary from state to state and differ
from federa law.
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